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Cumulative Index-Digest of Agriculture Decisions (Vol. 1—1944) 
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INDEX-DIGEST 
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AGRICULTURE DECISIONS 
1942-1943 


Decisions of the Secretary of Agriculture 
and of the 
* War Food Administrator 
Rendered under the 
Regulatory Laws Administered in the 
United States Department of Agriculture 
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INDEX-DIGEST OF CURRENT COURT DECISIONS 


TEXTS OF THE REGULATORY LAWS 


In Force to Date as Contained in the Official 
United States Code, 1940 Edition and Supplement 


TEXTS OF APPLICABLE REGULATIONS AND RULES OF PRACTICE 


INDEXES 


LISTS OF DECISIONS 


STATUTES, ORDERS, ETC., CONSTRUED 


STATISTICAL AND OTHER TABLES 


CUMULATIVE POCKET SUPPLEMENTS 





PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted § 
with quasi-legislative) character, and which, under the applicable: 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 e¢ seqg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seqg.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1948 
(8 F. R, 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court de- 
cisions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 662) 











In re MAURICE J. LEGARDEUR. 





CEA Doc. No. 33. Decided June 9, 1944. 







Taking Other Side of Customers’ Trades—Suspension 
of Registration as Floor Broker 









A registered floor broker having admitted taking the other side of his cus- 
tomers’ orders for cotton futures contracts on a contract market with- 
out their consent, and having consented to an order of suspension, a 
consent order is entered suspending his registration for ten days. 















-. Howard Rooney for complainant. Messrs. Rosen, Kammer, Wolff, Hopkins 
é€ Burke, of New Orleans, Louisiana, for respondent. Mr. Charles W. Bucy, 
Referee. 





Decision by Thomas JI. Flavin, Assistant to the War Food Adminis- 
trator, 


PRELIMINARY STATEMENT 






























This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1), instituted by a complaint issued on Febru- 
ary 10, 1944, by Ashley Sellers, Assistant War Food Administrator. 
The respondent, Maurice J. LeGardeur, a registered floor broker, was 
charged with taking the other side of customers’ trades on the New 
Orleans Cotton Exchange in two instances in November 1943, and a 
hearing was set for March 15, 1944, in Washington, D. C. Respondent 
answered on March 1 and requested that the hearing be held in New 
Orleans, Louisiana. He admitted the transactions but denied that he 
had made them willfully, knowingly, and without the prior consent of 
his customers, in violation of the act. He said he sold one futures 
contract to a customer to rectify his mistake in failing to execute the 
eustomer’s order during market fluctuations, and bought a contract 
from another customer to discharge the obligation he had incurred by 
selling the first contract. On March 8 the referee wrote respondent 
that the hearing would be adjourned to a time and place of which he 
would be notified, and that consideration would be given to holding 
it in New Orleans. 


On April 29 respondent filed a document stipulating that the al- 
legations against him were true and consenting to a suspension of 
his registration for ten days. On June 1 the Office of Distribution 
filed a statement that its investigation had revealed that the viola- 
tions were isolated instances, that respondent had a good reputation, 
and that a ten-day suspension, which it recommended, seemed com- 
mensurate with the violations. Thereafter the record was sent to this 
office, where this order has been prepared. 

467 
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FINDINGS OF FACT 

1. At all times material herein respondent was a member of the 
New Orleans Cotton Exchange, a contract market. He was registered 
under the act as a floor broker for the vear 1943 and is so registered 
for the year 1944. 

2. Contracts for future delivery of cotton on the New Orleans Cot- 
ton Exchange may be used for hedging and for fixing the price basis 
of transactions in cotton in interstate commerce. 

3. On November 1, 1943, Beer & Company, a registered futures 
commission merchant, gave respondent an open order to purchase one 
May cotton futures contract on the New Orleans Cotton Exchange at 
at 19.44¢ per pound, and on November 3, 1943, it gave respondent an 
order including an order to sell one May cotton futures contract on 
the New Orleans Cotton Exchange at the market. Beer & Company 
had received these orders from two different customers, 

4. Respondent filled these orders on November 3, 1948, by becoming 
the seller, for his own account, of one contract at 19.44¢ per pound, 
and the buyer, for his own account, of one contract at 19.34¢ per 
pound. 

5. Respondent so filled these orders willfully and knowingly and 
without the prior consent of his customer, Beer & Company, or of 
either of its customers. 


CONCLUSIONS 

Taking the other side of customers’ trades constituted violations of 
section 4b(D) of the act. Secretary v. Nelson, 1 A.D. 362, 271 (1942). 
In view of respondent’s admissions and the recommendation of the 
Office of Distribution, it is not necessary to deny respondent trading 
privileges on contract markets, and a suspension of registration for 
ten days should be entered as a consent order under the rules of 
practice (17 CFR, Cum. Supp., 0.4). 


ORDER 


Respondent’s registration as a floor broker for 1944 is suspended 
for ten days, beginning on the twentieth day after the date of this 


order. 
Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. 


(A. D. 663) 


ROLLA WHITTEN v. St. Lours NATIONAL STOCKYARDS CoMPANY. P&S Doc. No. 
1551. Decided June 1, 1944. 


Dismissal of Complaint—Reasonable Stockyard Services 


Complaint dismissed on the ground that the complainant failed to show that 





the 
red 
red 


Dots 


asis 


ures 
one 
e at 
t an 
t on 
any 


1ing 
und, 


per 


and 
r of 


nded 
this 


il or 


A. D. 663 WHITTEN v. ST. LOUIS NATIONAL STOCKYARDS CO. 469 


the respondent stockyard company did not exercise reasonable care in un- 
loading a truckload of hogs which resulted in an alleged loss of one hog, 
and, therefore, respondent is under no obligation to make reparation. 


Mr. Rolla Whitten, pro se. Mr. F. G. Bareis, of National Stockyards, Illinois, 
for respondent. Mr. Abraham L. Kaminstein, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 


On February 16, 1943, the complainant, Rolla Whitten, filed a 
complaint in this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 1940 ed. 181), alleging that, on January 
21, 1943, there had been delivered to the respondent, St. Louis Na- 
tional Stockyards Company, at National Stock Yards, Illinois, two 
spotted Poland China sows and one white.sow but that the white sow 
had been lost in the stockyard. The complainant asked for repara- 
tions in the amount of $59.92 for the loss of the sow. 

The answer of the respondent states that only two hogs were paid 
for because only two were received and denies that a third animal was 
delivered to the stockyard. The respondent requested that a hearing 
be held on the matter. 

A hearing was held at St. Louis, Missouri, on January 12, 1944, 
before Abraham L. Kaminstein, an examiner designated by the Sec- 
retary of Agriculture. The complainant appeared in his own behalf 
and the respondent was represented by F. G. Bareis, its General 
Manager. 

The record shows that on January 20, 1943, the complainant 
shipped three sows to the respondent, in a truck driven by William 
K. Rhodes. The truck also contained livestock belonging to other 
parties. The truck arrived at respondent’s stockyards and was un- 
loaded during the night of January 21. Rhodes backed the truck up 


to the unloading dock, and after some difficulty in loosening the bar 
© . eS 


across the end gate, began to move the livestock out of the truck. 
Due to the presence of a dead cow in the back of the truck, it took 
about fifteen or twenty minutes to accomplish this task. When the 
hogs were counted in the sorting alley, it was discovered that one 
white sow was missing. 

The truck had been guided to the unloading dock by Ed Huff, who 
testified as a witness for the respondent. He was on the platform 
when Rhodes came around to open the back of the truck. Fillback, 
respondent’s watchman, was on the ground beside the truck. Sidney, 
respondent’s foreman, was stationed on a porch approximately 8 feet 
off the ground and 50 feet from the truck. From this point of van- 
tage he was able to view most of the yards and to see into the pens 
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and alleys. Sidney stated that when he first noticed this particular 
truck the hogs were going into the chute. He was completing a report 
and did not come down to the alleys until he noticed Rhodes arguing 
with one of the checkers. 

At the moment the back end of the truck was opened there were 
three men who might have seen the livestock come off the truck. Of 
the three, the testimony of Rhodes is clearest. He stated that he dis- 
tinctly remembered unloading the missing sow because she was on 
top of the dead cow. Huff stated that he had watched Rhodes pull 
his gates around and run the hogs out over the cow. He testified that 
he saw no white sow, but he did see some small spotted hogs. The com- 
plainant attacks this testimony as inaccurate inasmuch as the only 
spotted hogs in the truck were admittedly of good size. Respondent 
points out, however, that Huff is not a qualified expert and would 
have difficulty guessing weights at night. 

The only other witness who was present during the entire unload- 
ing was Fillback who apparently stood at the side of the truck. He 
saw no white sow, but since he remained on the ground at all times, 
it is possible that he was not in a position to see all that occurred. 
Two other employees of the respondent were in the immediate vicin- 
ity; Arnold, a checker who came over to Rhodes’ truck as soon as he 
finished with a load of hogs in a nearby chute, and Sidney. Neither 
Arnold nor Sidney claims to have watched the entire operation. 

A thorough examination of the testimony of all the witnesses fur- 
nishes us with no answer to the puzzle of what happened to the 
missing sow. If we assume the accuracy of Rhodes’ testimony then 
the sow disappeared between the time he began unloading and the 
time Arnold checked the shipment in the sorting alley. The theory 
advanced by Rhodes is that one of the alley gates was opened during 
the unloading by some person he saw but did not know, and the sow 
wandered off. According to Rhodes, part way through the unloading, 
he noticed that some of the hogs had wandered from the pen into the 
alley, and he drove them back into the pen. Witnesses for the re- 
spondent did not remember this incident. Rhodes also stated that 
when he first started unloading, he closed the chute pen gate but that 
when he finished, it was open. 

Against this hypothesis is the testimony of the respondent’s wit- 
nesses that the gates were closed during the entire period in question 
and that no one came through them. Upon discovering that the sow 
was missing Rhodes and a representative of the respondent looked 
throughout the truck section but the search proved futile. If the sow 
actually entered the stockyards, the only possibilities accounting for 
its disappearance are that it joined some hogs being driven from a 
truck chute to the hog house, or that it found its way into some chute 
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where it was picked up by another truck driver and driven from the 
yards. No light can be shed on the second possibility, but if the sow 
had become part of a group on the way to the hog house, its presence 
would have been reported to officials of the respondent. According 
to their testimony, no such report was received. 

In the present state of the record it is impossible to resolve the 
conflicting testimony and determine who was responsible for the loss 
of the sow. The complainant has not been able to prove that the 
respondent was at fault. Even if we assume that the sow did enter 
the yards, the respondent is not liable for its loss unless we hold that 
delivery was complete when the truck entered the yards, which we 
are not prepared to do, or that the respondent must exercise an extra- 
ordinary degree of care in preventing loss of livestock. Neither the 
statute nor the regulations prescribe such a standard. The statute 
requires stockyard owners to exercise reasonable care to prevent loss, 
and there has been no showing here of a failure to do so. It may 
well be that if livestock is frequently lost in circumstances similar to 
those presented here, stockyard owners should be required to take 
adequate precautions to prevent such loss. In the absence of a show- 
ing that such losses are so frequent as to place stockyards on notice 
that additional safeguards are necessary, the remedy would seem to 
lie in the field of appropriate regulations directed to this end. It is 
sufficient to hold here that complainant has failed to prove that rea- 
sonable care was not exercised or that his loss was due to the negli- 
gence of the respondent. 


FINDINGS OF FACT 

1. The respondent, St. Louis National Stockyards Company. Na- 
tional Stock Yards, Illinois, has been duly posted as a stockyard 
under the Packers and Stockyards Act. 

2. The complainant has failed to prove that the loss of his sow 
was due to the negligence of the respondent. 

3. The complainant has failed to prove that the respondent did 
not exercise reasonable care in the handling of his shipment of live- 
stock in the respondent’s stockvards. 


CONCLUSIONS 
It is concluded that respondent has not violated the provisions of 


the Packers and Stockyards Act. Accordingly, respondent is under 
no obligation to make reparation. 


ORDER 
The complaint against the respondent, St. Louis National Stock- 


yards Company, is herewith dismissed. 
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A copy hereof shall be served upon the parties by registered mail 
or in person, and except as to service, shall become effective 15 days 
after its date. 


(A. D. 664) 


In re L. B. ANDREWS LivesTocK CoMMISSION ComPAny et al. P&S Doc. No. 311. 
Decided June 3, 1944. 


Order Extending Provisions of Prior Order 


Provisions of prior order of December 13, 1941, affecting rates charged by re- 
spondent market agency are hereby continued in effect to and including 
June 30, 1945, subject to all terms and conditions of such order and of 
the stipulation. 


Mr. John J. Curry for complainant. 
Decision by Thomas J, Flawin, Assistant to the War Food Adminis- 


trator. 


SUPPLEMENTAL CONSENT ORDER 


By a consent order issued December 13, 1941, in this proceeding. 
pursuant to a stipulation entered into between the Agricultural Mar- 


keting Service and the petitioners, the provisions of prior orders 
entered on June 14, 1983, and October 14, 1937, were suspended for 
the year 1942, and the petitioners were permitted to’ file, assess, and 
collect rates for stockyard services rendered by them not in excess of 
the maxima set forth in a stipulation. Pursuant to a request of the 
petitioners, the provisions of the order of December 13, 1941, were ex- 
tended for a period of six months from and after December 31, 1942. 

On June 21, 1943, an order was entered by which the provisions of 
the stipulation and the consent order of December 12, 1941, were ex- 
tended to and including June 30, 1944. The petitioners have requested 
that the aforesaid stipulation and order be extended for another year 
from June 30, 1944, subject to all the terms and conditions of such 
order and of the stipulation. The Office of Distribution has given 
consideration to the request and joins with the petitioners in request- 
ing the extension. Accordingly, all the provisions of the order of 
December 13, 1941, are hereby continued in effect to and including 
June 30, 1945, subject to all the terms and conditions of such order 
and of the stipulation. 

Copies hereof shall be served on the petitioners by registered mail 
or in person. 
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(A. D. 665) 


EpwarRD J. HALPIN v. HEFNER COMMISSION CoMPANY and UNIoN Stock YARD 
& Transir Company. P&S Doc. No. 1624. Decided June 8, 1944. 


Dismissal of Complaint—Settlement Between Parties 


Since the parties have satisfactorily settled the claim involving reparation, and 
complainant released the respondents, the complaint is dismissed. 


Mr. Edward J. Halpin, pro se. Messrs. Clyde R. Davis, Wm. J. O’Connor, and 
M. E. Thayer, all of Chicago, Illinois, for respondent. Mr. Charles F. 
Neylan, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


ORDER OF DISMISSAL 


~ 


On February 21, 1944, the complainant, Edward J. Halpin, filed a 
petition for reparation against Clyde R. Davis, Walter L. Stevens, 
and Frank A. Hefner, a partnership, doing business as Hefner Com- 
mission Company, and Union Stock Yard & Transit Company, in 
accordance with the provisions of the Packers and Stockyards Act, 
as amended (7 U.S.C. 1940 ed. 181). On May 30, 1944, a letter, from 
Edward J. Halpin to the War Food Administration, was filed with 
the hearing clerk, United States Department of Agriculture, in which 
complainant states that a satisfactory settlement has been made, and 
releases the Hefner Commission Company and the Union Stock Yard 
and Transit Company from liability. Accordingly, the complaint is 
dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and upon the Office of Distribution. 


(A. D. 666) 


In re ABRAHAM ForMAN, doing business as Manning Live Poultry. P&S Doc. 
No. 1548. Decided June 9, 1944. 


Granting of Application for License—Effect of Failure to Show 
Violation of Act Since Conviction of Larceny 


An applicant for a license as live poultry dealer who meets the financial re- 
quirements of the act is not rendered unfit to engage in the business of 
buying and selling live poultry in interstate commerce by reason of his 
conviction of larceny in 1941, where it is not shown at the hearing that 
he had otherwise violated the act or the regulations thereunder since date 
of the conviction, and, therefore, his application for a license is granted. 


Mr. Abraham Forman, pro se. Mr. Rogers N. Robinson for complainant. Mr. 
Leonard O. Carson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
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PRELIMINARY STATEMENT 


Abraham Forman, doing business as Manning Live Poultry, ap- 
plied for a license under Title V of the Packers and Stockyards Act, 
1921 (7 U.S.C. 1940 ed. 181 et seq.), as a live poultry dealer in Bos- 
ton, Massachusetts. Thereafter, on April 10, 1943, a notice of hearing 
and order to show cause was issued by C. W. Kitchen, Deputy Direc- 
tor, Food Distribution Administration (now the Office of Distribu- 
tion), pursuant to the provisions of Title V of the Packers and Stock- 
yards Act, as amended, and the rules of practice promulgated there- 
under (9 C.F.R. 202.6(b); 6 F.R. 3136 et seqg.), for the purpose of 
- affording the applicant an opportunity to show that he was finan- 
cially able to fulfill the obligations which he would incur as a licensee 
under the act, and to show cause, if any, why his application for a 
license should not be denied because of his activities in connection 
with the business of Macy Aaron Meister, doing business as Macy 
Live Poultry Company, whose license was revoked on July 31, 1942, 
after a hearing, in Packers and Stockyards Docket No, 1444. 

Accordingly, a hearing was held in Room 1309, Federal Building, 
Boston, Massachusetts, at 10:00 A. M., on January 18, 1944, before 
‘Leonard O. Carson, examiner. Rogers N. Robinson of the Office of 
the Solicitor appeared on behalf of the Office of Distribution, and 
the applicant appeared in his own behalf. 

The applicant testified that his place of business was located at 
29 Fessenden Street, Mattapan, Massachusetts, that he was presently 
engaged in the business of buying and selling live poultry, at whole- 
sale, within the State of Massachusetts, and that he desired to extend 
his operations to other states. The applicant further testified that 
on September 9, 1941, in a State Court at Woburn, Massachusetts, he 
was convicted of the charge of larceny of chickens, but that since 
said date, no complaint or criminal charge of any nature had been 
made against him. 

At the hearing, the applicant submitted a supplemental financial 
statement as of December 31, 1948, prepared by Helmar M. Raphael. 
certified public accountant, designated as applicant’s Exhibit No. 1, 
showing that applicant’s net worth was $3,523.40. The applicant tes- 
tified that his total purchases of live poultry for the year 1943 
amounted to the sum of $28,356.57. The applicant further testified 
that he had never been issued a license under Title V of the act. 


FINDINGS OF FACT 
1. Boston, Massachusetts, is a city, market, or place duly desig- 
nated as falling within the provisions of Title V of the Packers and 
Stockyards Act, 1921, as amended. 
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2. A license under Title V of the act has never been issued to the 
or 
. More than two years has elapsed since the applicant participated 
in the activities which gave rise to the revocation of the license issued 
to Macy Aaron Meister, an individual doing business as Macy Live 
Poultry Company, in Packers and Stockyards Docket No. 1444, al- 
though the order in that docket was issued on July 31, 1942, less than 
two vears ago. 
4. On December 31, 1943, the applicant had current _ of 
33,0 (71.25 and current liabilities of $247.85, or a net worth of $3,523.40. 
Twenty-five per cent of the average weekly spies of live 
poultry made by the applicant during the year 1943 is the sum of 


2 9» 


$136.32. 
CONCLUSIONS 

Based upon the testimony given by the applicant at the hearing 
together with applicant’s financial statement which was introduced 
in evidence, it appears that the applicant has sufficient assets and 
free working capital to meet the requirements of the act and the regu- 
lations promulgated thereunder. The only act or practice of the 
character prohibited by the provisions of the Packers and Stock- 
yards Act and charged to the applicant, was the larceny on Sep- 
tember 4, 1941, less than two years prior to the time of filing the 
application upon which the notice of hearing was issued. But the 
attorney for the Office of Distribution stated at the hearing that an 
application was filed under date of September 23, 1943, and it seems 
proper to assume that such was the case, or that the application be 
considered as refiled as of the date of the hearing. 

It did appear at the hearing that the applicant has been engaged 
for several years in the live poultry business in Boston, Massachus- 
etts, an area designated under the act. He explained that this busi- 
ness was wholly intra-state. There was no charge made that his busi- 
ness has been such as to require licensing under the act and no at- 
tempt was made to develop the facts at the hearing. 


ORDER 


The application for license shall be granted. 
A copy of this order shall be served on the applicant by registered 
mail or in person, to become effective upon the completion of such 


service, 
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(A. D. 667) 
In re J. M. Hooper, Inc. P&S Doc. No. 1569. Decided June 9, 1944. 


Suspended Suspension of Registration—Registration as Dealer— 
Sales to Self and Employee—Reports to Consignors 


Where a market agency sold consigned livestock to itself and to an employee 
who was not registered as a dealer, and divided the profits of immediate 
resales between themselves, without reporting the full situation to the 
consignors, it is held, the market agency committed serious violations of 
the act, authorizing the suspension of its registration but, since the market 
agency acquiesced in the order suggested by the complainant and proposed 
by the examiner, the suspension is held in abeyance, and it is ordered 
that the market agency cease and desist from the commission of such vio- 
lations, and it shall keep correct records. 


Suspended Suspension of Registration Not Favored 


A suspended suspension of registration should be used only in exceptional 
cases, as where the violations and circumstances surrounding them do not 
warrant an effective suspension, when only a cease and desist order 
should be entered, but flagrant violations of the act ordinarily require 
an effective suspension of registration. 


Mr. Joseph T. Murphy for complainant. Mr. Roberts R. Appel, of Lancaster 
Pennsylvania, for respondent. Mr. Rogers N. Robinson, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by the complaint 
of the Food Distribution Administration, now the Office of Distri- 
bution, issued on August 27, 1943. The respondent, J. M. Hoober, 
Inc., a market agency and dealer at the Union Stock Yards, Lan- 
caster, Pennsylvania, was charged with selling consigned livestock to 
itself and an employee, falsely reporting to the consignors, and split- 
ting with the employee the profits made on resale of the livestock. 
On September 24, 1943, respondent answered, admitting the facts 
alleged but denying the conclusions drawn from them, and asking 
oral hearing. A hearing was held in Lancaster on December 17, 
1943, before Rogers N. Robinson, an examiner. Joseph T. Murphy 
of the Philadelphia office, Office of the Solicitor, Department of Agri- 
culture, appeared for the complainant, and Roberts R. Appel, Lan- 
vaster, for the respondent. 

After the hearing, respondent suggested that a cease and desist 
order be issued. After an extension of time, the Office of Distribu- 
tion recommended a cease and desist order and a suspension of regis- 
tration for six months, the suspension to “be held in suspense until 
such time, within a period of three years, as the War Food Adminis- 
trator on his own motion, or otherwise, may determine, with or with- 
out a hearing, that the respondent is violating the provisions of the 
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Packers and Stockyards Act of 1921, as amended, and/or the regu- 
lations thereunder, at which time the order shall be immediately 
placed in effect.” In his report, filed on March 15, 1944, the exam- 
iner proposed findings similar in effect to those herein, and an order 
similar to that suggested by the complainant. Neither party has 
filed exceptions. Respondent has filed a statement that it acquiesces 
in the provisions of the report, but would object to a more severe 
order than that recommended. The record was submitted to this 
office, where this order has been prepared. 


FINDINGS OF FACT 


1. Respondent is a corporation. At all times material herein, it 
was registered under the act as a market agency and dealer, and 
engaged in buying and selling livestock on commission and for itself 
at the Union Stock Yards, Lancaster, Pennsylvania, posted as a 
stockyard subject to the provisions of the act (9 CFR 204.1). 

2. At all times material herein, M. J. Flickinger was an employee 
of respondent and was not registered as a market agency or dealer 
under the act. 

3. About January 4, 1943, respondent received from Benjamin D. 
Mellinger cattle to be sold for him on commission. One steer out of 
this consignment was weighed to “Hoober—M. J. F..” at $15 per 
ewt., and then immediately weighed by respondent from “M. J. F. to 
R. G. Renninger” at $15.40 per ewt. The profit from the transaction 
was divided between respondent and Flickinger. Respondent re- 
ported to the consignor, on the account of sale, that this steer had 
been sold to “M. J. Flick” at $15 per ewt., not disclosing respondent’s 
relation with Flickinger and with the transaction, thereby depriving 
the consignor of the true value of the steer. 

4. Respondent and Flickinger purchased other cattle from the 
above consignment and divided the profit resulting from resale, but 
respondent reported that such sales were to “M. J. Flick” and did 
not disclose the true situation. 

5. At various times in 1942 and 1943, pursuant to an agreement 
with Flickinger, respondent sold consigned livestock to itself and 
Flickinger, immediately resold the livestock at a profit, divided the 
profit with Flickinger, exclusive of commissions received, but did not 
report to the consignors that the sales were to respondent or its em- 
ployee, and did not report nor account for the resales or profits. 

6. On December 30, 1942, respondent sold 11 cattle on consignment 
for Melady & Company, but its records show and it reported to the 
consignor that the sale was made on January 4, 1943. 


7. Respondent’s records do not show that many cattle recorded and 
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reported as sold to “M. J. Flick” were actually sold te respondent 
and Flickinger. 
CONCLUSIONS 


Respondent’s selling to itself and to an employee who was not reg- 
istered as a dealer, falsely reporting sales to consignors, and keeping 
for itself part of the profits resulting from these activities clearly 
constituted serious violations of the act, which would authorize sus- 
pension of its registration. See Jn re Crosby, 2 A.D, 228, 264 (1943) ; 
Inve Midwest Farmers, 2 A 1. 268, 294 (1943): In re McLish, 3 A.D. 
162 (1944). However, since the Office of Distribution, the agency 

‘charged with the duty of enforcing the act, has not recommended a 
presently effective suspension, such will not be ordered. 

We are not enthusiastic about entering “suspended” suspensions as 
a general practice. If the violations and circumstances surrounding 
them do not warrant an effective suspension, only a cease and desist 
order should be entered. On the other hand, if the violations are 
flagrant, an effective suspension should be entered. We believe “sus- 
pended” suspensions are to be used only in exceptional cases. How- 
ever, as respondent acquiesces in the order suggested by complainant 
and proposed by the examiner, a suspension order will be issued and 
suspended in this instance, in addition to a cease and desist order. 


ORDER 


Respondent shall cease and desist from: 

1. Failing to furnish to the consignor a true written account of 
the sale of all livestock sold by respondent on commission showing, 
among other facts necessary to complete the transaction, the true 
name of the purchaser and the date of the sale; 

2. Selling livestock consigned for sale on commission to itself, an 
employee of itself, or any one in whom it has an interest, without 
disclosing such facts to the consignors on the accounts of sales; and 

3. Failing to obtain and account to the consignors for the best 
market price for livestock sold on commission, 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in its business, 
including records of accounts of sales which show the true names of 
the persons to whom livestock consigned for sale on a commission 
basis has been sold, the date of the sale, and any interest respondent 
might have in the purchaser. 

Respondent’s registration is suspended for six months, but this 


suspension is held in abeyance and will not become effective unless, 
within three years from this date, (1) it is determined, with or with- 
out formal hearing, that respondent has again violated the act, and 
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(2) a supplemental order is issued making the suspension effeetive. 

Copies hereof shall be served upon the respondent by registered 
mail or in person, and upon the Office of Distribution. Except as to 
service and the suspension of registration, this order shall become 
effective 10 days after its date. 


(A. D. 668) 


In re CorKery & BorGNner Live Stock Commission. P&S Doc. No. 1564. De- 
cided June 12, 1944, 


Suspended Suspension of Registration—Registering as Dealer—Sales to 
Self—False Reports—Cease and Desist 


Where a market agency, not registered as a dealer, has admitted that it sold 
consigned livestock to itself and recorded and reported to consignors that 
it was sold to others, it is held, the market agency violated the act, and 
it is ordered that it cease and desist from such violations, and it shall keep 
correct records, and its registration is suspended but, because of the agree- 
ment of the parties, the suspension is held in abeyance. 

Suspended Suspension of Registration Not Favored 


A suspended suspension of registration should be used only in exceptional 
causes as where violations are not serious, or other considerations are 
recommended against effective suspension of registration, when a cease 
and desist order, and the penalties which the courts will assess for viola- 
tions of such order, should be sufficient, but flagrant violations of the act 
ordinarily require an effective suspension of registration. 


Mr. Charles F. Neylan for complainant. Mr. Thomas M. Tracey. of Chicago, 
Illinois, for respondent, Mr. Pohn J. Murray, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator, 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921 (7 U.S.C. 181 ef seq.), instituted by a complaint filed 
on November 13, 1943, by the Food Distribution Administration, now 
the Office of Distribution. The respondent, Corkery & Boegner Live 
Stock Commission, a market agency at the Union Stock Yards, Chi- 
eago, Hlinois, was charged with taking consigned livestock into its 
own account without informing the consignors, buying livestock 
without registering as a dealer, and making false entries in its rec- 
ords. By a letter dated December 11, 1943, respondent admitted the 
facts alleged. 

In his report, issued on February 24, 1944, the examiner proposed 
findings similar in effect to those herein, a cease and desist order, 
and suspension of respondent's registration for 60 days. On March 
17, 1944, respondent fled exceptions to the report, but stated that it 


objected to the suspension only. It said that it had already dis- 
charged the person responsible for the violations, and that it would 
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agree to an order putting its partners on probation if the suspension 
should be vacated. On April 10, 1944, the Office of Distribution 
replied to the exceptions, stating that, in its opinion, a suspension 
order held in abeyance would be an effective means of preventing 
recurrence of the violations, which are such as can be checked upon 
without making an extensive investigation. On May 24 a copy of 
the reply was sent to respondent’s counsel. Thereafter the record 
was submitted to this office, where this order has been prepared. 


FINDINGS OF FACT 


__ 1. Respondent is a partnership composed of Paul J. Corkery and 

John O. Boegner, partners. At all times material herein, it was reg- 
istered as a market agency engaged in buying and selling livestock 
on commission at the Union Stock Yards, Chicago, Illinois, posted as 
a stockyard subject to the act (9 CFR 204.1). It was not registered 
as a dealer. 

2. About January 6, 1943, and at other times in 1942 and 1943, 
respondent took into its own account cattle consigned to it for sale, 
but made the scale tickets and the accounts of sales show, and re- 
ported to the consignors, that the cattle were sold to others. 

3. About January 5, 1943, and at other times in 1942 and 1943, 


respondent purchased livestock for itself but made false entries in 
its records showing that the livestock was purchased on commission 
for others, showing that commissions Were charged, and not showing 
pro‘its made on resales of the livestock. 


CONCLUSIONS 


Becoming the purchaser of livestock received for sale on commis- 
sion without disclosing the fact to the consignors violated sections 
307 and 312 of the act. False entries in records, resulting in incor- 
rect records, were violations of section 401. Purchasing livestock for 
its own account without being registered as a dealer violated section 
303. See Jn re Connor, 2 A.D. 199, 207 (1943). These violations 
would authorize the order proposed by the examiner. But since the 
parties apparently agree that probation, rather than presently effec- 
tive suspension, is adequate disciplinary action to be taken here, a 
suspension effective now will not be ordered. 

We are not enthusiastic about entering “suspended” suspensions as 
a general practice. If the violations are flagrant under the surround- 
ing circumstances, an effective suspension ordinarily should be en- 
tered. If the violations are not serious enough to warrant it, or if 
other considerations recommend against effective suspension, a cease 
and desist order, and the penalties which the courts will assess for 
violations of such an order, should be sufficient. “Suspended” sus- 
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ciplinary proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 e¢ seq.), dismissing the complaint. The order was based 
upon procedural errors in setting the hearing and denying respond- 
ent’s request for a continuance, and in the filing of an examiner’s 
report by a person we considered disqualified to act as examiner be- 
cause of his prior connection with the proceeding in a capacity other 
than judicial. 

A petition for reconsideration, reopening, etc., was filed by attor- 
neys for the Office of Distribution. An answer to this petition was 
filed by respondent. 

The petition alleges that respondent was not prejudiced by the 
failure to grant the continuance requested, and that Charles W. Bucy 
was properly qualified to act as examiner. It argues also that if 
procedural errors have been committed, the proceeding should be 
remanded for correction of the errors rather than dismissed. 

Of course, dismissal of the complaint did not involve any decision 
on the merits and does not prevent the refiling of the complaint. But 
careful study of the record convinces us that no substantial prejudice 
was done to respondent by the setting of the hearing and the denial 
of the requested continuance. At the hearing, respondent’s attor- 
neys presented about 20 witnesses on its behalf and vigorously cross- 
examined complainant’s witnesses. It is true that in setting the hear- 
ing and denying the requested continuance, there was not meticulous 
observance of the requirements of the rules of practice that “careful 
consideration” be given to the “convenience of the parties.” There is 
some doubt too that the hearing was set by an examiner, as required 
by the rules. We would prefer that the rules of practice had been 
strictly adhered to and the continuance granted because of the rea- 
sonableness of respondent’s request. But we do not think it neces- 
sary that the entire hearing be set aside. If respondent had been 
unable to secure witnesses in its behalf in time to have them testify 
at the hearing, it could have attempted to get stipulations as to the 
testimony such witnesses would give. It also, at any time up to the 
entry of the final order, is permitted by the rules of practice to file 
a petition for reopening the hearing to put in additional evidence. 

We reach a different conclusion on the eligibility of Mr. Bucy to 
serve as examiner following the entry into the armed services of the 
examiner who presided at the hearing. Mr. Bucy set the hearing 
and denied the request for continuance in telegrams signed by him 
in his capacity as a member of the Office of the Solicitor. At the 
time the telegrams were sent and at the time he filed the examiner’s 
report, he was chief of the division in the Office of the Solicitor 
mainly responsible for the successful prosecution of disciplinary pro- 
ceedings of this kind. Theoretically, it is possible that he may have 
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acted as examiner in setting the hearing and denying the continu- 
ance, because his name is on the list of attorneys in the Office of the 
Solicitor authorized by the Secretary of Agriculture and the War 
Food Administrator to act as examiners in regulatory matters when 
assigned by the Solicitor or his authorized representative. Appar- 
ently, Mr. Bucy, as a division chief, could have assigned himself as 
examiner in this proceeding. On the other hand. the only facts of 
record show him as acting in a capacity as attorney for complainant, 
rather than examiner, in setting the hearing, denying the requested 
continuance and rejecting respondent’s proposed stipulation. This 
prior connection with the proceeding, Mr. Bucy’s position as chief 
of the legal division in charge of enforcement, and the fact that he 
proposed findings on conflicting testimony which the examiner who 
presided at the hearing was unable or unwilling to resolve—all these 
factors lead to the conviction that his report should be disregarded. 

As a result of our conclusions that the entire proceeding should 
not be dismissed but that Mr. Bucy’s report as examiner should be 
disregarded, there would be no examiner’s report in the proceeding 
since the original examiner’s report filed by the examiner who pre- 
sided at the hearing was set aside by our order of June 12, 1943 (2 
A.D. 173), as the result of granting a motion filed by complainant. 
We could proceed to a final order without the filing of another ex- 
aminer’s report but we prefer to follow the regular practice. 

In view of the foregoing, the order of March 3, 1944, is modified. 
The complaint shall not be dismissed, but the examiner’s report filed 
by Charles W. Bucy is set aside. The proceeding shall be referred 
to another examiner and respondent shall be informed of the name 
of the person designated. The examiner shall prepare and file a 
report, Exceptions to the report may be made as provided by the 
rules of practice. 


(A. D. 670) 


In re GLope Live Stock Commission CoMPANY. P&S Doc. No. 1563. 
June 20, 1944. 


Decided 
Cease and Desist—Sales to Dealers—Reports and Records— 
Suspension of Registration 


Respondent, a market agency, engaged in buying and selling livestock on com- 
mission, is ordered to cease and desist from using certain unjust, unfair, 
and discriminatory practices consisting of selling consigned hogs to a 
dealer without giving other buyers opportunity to bid on them, selling hogs 
so that dealer will get the profit from resales but consignor will bear the 
losses, failing to report to consignors and to record the true facts con- 
cerning sales, but as respondent did not actually know of the violations 
when committed by its employee, and stopped them when brought to its 
attention, its registration is not suspended. 
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Mr. Charles F. Neylan for complainant. Mr. Henry Dolezal, of Omaha, Ne- 
braska, pro se. Mr. John J. Murray, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted on September 10, 
1943, by a complaint of the Food Distribution Administration, now 
the Office of Distribution, the complainant. The respondent, Henry 
Dolezal, doing business as Globe Live Stock Commission Company, 
a registered market agency at the Union Stock Yards, Omaha, Ne- 
braska, was charged with selling consigned hogs to one dealer at less 
than their value without giving other dealers the opportunity to bid 
for them, allowing this dealer to keep profits made on resale of some 
hogs but protecting him from losses on resale, and keeping inade- 
quate records. On October 9, 1943, respondent answered, admitting 
the facts alleged, but stating that his former hog salesmen, whom he 
trusted, had been responsible, that respondent had not known of the 
violations, that his present salesman was instructed to comply fully 
with all requirements, and that he would carefully supervise all de- 
partments of his business in the future. 

As is authorized by section 202.9(c) of the rules of practice (9 
CFR, Cum. Supp., 202.9(c)), an examiner’s report was issued on 
December 3, 1943, without further hearing. The examiner recom- 
mended a cease and desist order and suspension of respondent’s reg- 
istration for six months. On December 30, 1943, respondent filed a 
letter, considered as exceptions to the examiner’s report, in effect 
asking for a lighter penalty because he had not known personally 
of the violations and had put a stop to them as soon as they were 
brought to his attention. 

On January 31, 1944, before the record was submitted to this office, 
complainant filed a request that the proceeding be remanded to the 
examiner because, after the time for excepting to the report had ex- 
pired, it had discovered information which might mitigate the vio- 
lations alleged. The request was granted by an order issued on March 
3, 1944 (3 A.D. 161), which directed the examiner to obtain a stipu- 
lation between the parties if possible. 

On May 18, 1944, a stipulation was filed, by which the parties 
agreed to facts similar to those alleged in the complaint and in re- 
spondent’s answer. On the same day complainant filed a document 
entitled “Recommendation of Office of Distribution” in which it 
stated that it “is of the opinion that a suspension order held in abey- 
ance will be an effective means of preventing the recurrence of the 
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violations” and that it “will interpose no objection to an order which 
holds a suspension in abeyance.” Thereafter the record was submitted 
to this office, where this order has been prepared. 


FINDINGS OF FACT 


1. Respondent is an individual doing business as Globe Live Stock 
Commission Company. At all times material herein, he was regis- 
tered as a market agency engaged in buying and selling livestock 
on commission at the Union Stock Yards, Omaha, Nebraska, posted 
as a stockvard subject to the act (9 CFR 204.1). 

2. On December 29, 1942, and at other times in 1942 and 1943, 
respondent sold consigned hogs to E. D. Upah, a trader, subject to 
post-mortem examination, at designated prices and withheld account- 
ing to the consignors until Upah had resold the hogs and been paid 
for them. If Upah received more than the designated prices, re- 
spondent allowed him to keep the profit and accounted to the con- 
signors at the designated prices, but if Upah received less than the 
designated prices, respondent accounted to the consignors for what 
Upah actually received. 

3. Respondent sold most hogs received for sale to Upah withont 
giving other buyers full opportunity to bid on them. 

4. Respondent’s records do not reflect the true facts concerning 
the transactions mentioned above. 

5. The transactions involved were handled by J. O. Curry, re- 
spondent’s hog salesman, who was given full authority to handle 
them, and respondent did not actually know the manner in which 
they were handled. Mr. Curry died before the complaint herein was 
issued. 


CONCLUSIONS 


Respondent’s acts constituted unjust, unfair, and discriminatory 
practices, failure to furnish reasonable stockyard services, and failure 
to keep the records required, in violation of sections 304, 307, 312, and 
401 of the act. The violations authorize a cease and desist order and 
suspension of registration. Complainant’s “recommendation” did not 
mention any period of suspension, but we suppose complainant meant, 


by interposing no objection to a suspended suspension, to recommend 
that the suspension for six months proposed by the examiner be 
ordered and then held in abeyance. 

As respondent did not actually know of the violations and stopped 
them when they were discovered, and in view of other recent pro- 
ceedings in which suspension was not recommended nor ordered for 
violations no less serious than these, an effective suspension here 
seems unnecessary. See /n re Simms, 3 A.D. 99; In re Rogers, 3 A.D, 
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101; Jn re Scannell-Cochran, 3 A.D, 184. 

We have stated in other decisions this month that we do not favor 
suspended suspensions as a general practice, but we ordered them in 
those instances because the parties had substantially agreed to them. 
See Jn re Hoober, 3 A.D. 476; In re Corkery & Boegner, 3 A.D, 479. 
Substantial agreement is not shown to exist here, and a cease and 
desist order seems sufficient. Accordingly, respondent should be 
ordered to cease and desist from the violations, but his registration 


need not be suspended. 
ORDER 


Respondent shall cease and desist from: 

1. Selling consigned hogs to a dealer without allowing other buy- 
ers reasonable opportunity to bid on them; 

2. Selling consigned hogs to a dealer under such conditions that 
any profit from resale of the hogs will go to the dealer but any loss 
on resale will be borne by the consignor; and 

3. Failing to report to the consignors involved, and to keep records 
showing, the true facts concerning sales of consigned hogs. 

Copies of this order shall be served on the respondent by regis- 
tered mail or in person, and on the Office of Distribution. Except as 
to service, this order shall become effective ten days after its date. 


(A. D. 671) 
In re Kinasway Pouutrry Corp. P&S Doc. No. 1556. Decided June 21, 1944. 


Licenses—Revocation and Termination of 


Where a licensee, a live poultry dealer, admitted that its financial condition 
and records are inadequate, such admission authorizes the revocation of 
its license, but since it was allowed, withont objection or qualification, to 
contradict its admissions, and since it dissolved as a corporation, its 
license is held to have terminated upon dissolution of the corporation, and 
its license shall be returned for cancellation. 


Impropriety of Making Decision on Indefinite Record 


No decision will be made concerning a fund where it is mentioned only in 
papers filed after the time for submission of evidence had expired and the 
present record not containing definite information relating thereto. 


Denial of Oral Argument 


Where contentions of party requesting oral argument are sustained except 
concerning matter on which there is no record evidence, the argument can 


serve no good purpose and is denied. 


Mr. James A. O’Donnell for complainant. Mr. Louis Horwitz, of Brooklyn, 
New York, for respondent. Mr. Rogers N. Robinson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
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KINGSWAY POULTRY CORP. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted on June 17, 1948, 
by a complaint filed by the Food Distribution Administration, now 
the Office of Distribution. The respondent, Kingsway Poultry Corp., 
a licensed live poultry dealer in Brooklyn, New York, was charged 
with failing to maintain the financial condition required of a licensee, 
and with failing to show current transactions in its records. On July 
12, 1943, respondent answered, denying the charges and stating that 
it had discharged all its obligations, was not indebted to anyone, and 
had kept full records. 

A hearing was held in New York City on November 27, 1943, be- 
fore Rogers N. Robinson, an examiner. James A. O’Donnell, Office 
of the Solicitor, Department of Agriculture, appeared for complain- 
ant, and Louis Horwitz, Brooklyn, for respondent. Complainant’s 
counsel stated that, in an oral stipulation between counsel, respondent 
admitted the charges alleged in the complaint. He introduced a docu- 
ment showing that respondent had been dissolved as a corporation. 
Respondent’s counsel then offered a copy of an affidavit by Davis 
Litvack, but upon complainant’s objection it was excluded by the 
examiner, who apparently assumed that “it is already in our files.” 

Respondent’s president, Davis Litvack, called by respondent, testi- 
fied that the corporation was dissolved in August, 1943, but had not 
engaged in business for four months prior to dissolution, has paid 
all its debts, and owes no one. He claimed that, except for poultry 
bought from other merchants on credit, all of which was now paid 
for, respondent had paid in advance for its poultry. He said he had 
refused to show his records on advice of counsel (not counsel herein) 
who represented him in connection with criminal charges of viola- 
tion of O.P.A. regulations. Respondent’s counsel requested and was 
given permission to file, after the hearing, a statement by a certified 
public accountant that respondent’s records showed all debts paid. 

Mr. Lester C. Jennings, an investigator for complainant, called by 
complainant, testified that he had examined the records of the Long 
Island Railway Company, which show carload shipments of live 
poultry from Kentucky and Tennessee by “Kingsway Live Poultry” 
and “Kingsway Live Poultry Company” in May, June, July, and 
August, 1943, consigned to “Coney Island.” He said that he did not 


‘know why the Kingsway name was used, but that Davis Litvack is 
secretary and treasurer of Coney Island Poultry Company. He knew 
of no claim that payment had not been made for these carloads of 
poultry, and knew of no claims against respondent. 

Mr. Litvack, recalled by complainant, stated that when respondent 
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had purchased poultry in other States, the poultry was shipped to 
respondent, not by it. He said that Coney Island had received the 
carload shipments, and that the Kingsway name on the records was 
wrong. 

After the hearing, complainant filed a suggested order on January 
11, 1944. It contains a statement that the testimony presented by 
respondent was to effect the release of $5,000 which respondent had 
deposited in 1942 with the Manufacturers’ Trust Company to guar- 
antee payment for poultry purchases. This is the first mention of 
this fund in the record. Complainant suggested findings that re- 
-spondent’s liabilities exceeded its assets on October 2, 1942, that since 
October 2, 1942, it failed to keep adequate records, and that it bought 
poultry in Kentucky or Tennessee in May, June, July, and August, 
1943. Revocation of the license was suggested, because respondent 












is no longer an active corporation. 
The examiner extended until February 24, 1944, the time within 
which respondent’s counsel might file the accountant’s statement, but 







it has not been filed. 

The examiner’s report was issued on March 28, 1944. It contains 
a statement that respondent, after admitting the charges, presented 
testimony in an attempt to get deposited funds released. The exam- 
iner proposed conclusions that respondent’s violations warranted dis- 
ciplinary action against it if it had not been dissolved, and that the 
deposited funds should not be released. He proposed an order that 
the license, still outstanding, should be revoked. 

Respondent’s counsel excepted to the examiner’s proposed findings 
that respondent kept inadequate records, bought the carloads of poul- 
try mentioned by Mr. Jennings, and had not paid its obligations. 
He urged.that an order be made declaring the license terminated 
and surrendered, and releasing the $5,000 deposit. He also requested 
oral argument, which is denied for reasons stated below in the con- 
clusions. The record was submitted to this office, where this order 














has been prepared. 







FINDINGS OF FACT 


1. Respondent was a New York corporation, doing business at 910 
Quentin Road, Brooklyn. After a hearing, it was licensed under 
the act on September 14, 1942 (Jn re Kingsway Poultry Corp., 1 A.D. 
573), as a dealer in live poultry in Brooklyn, a city designated as 
subject to the poultry provisions of the act (9 CFR 204.2), upon a 
showing that its financial condition would enable it to fulfill the obli- 













gations it would incur as a licensee. 
2. Respondent was dissolved as a corporation in August, 1943. Its 






license has not been revoked. 
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CONCLUSIONS 


If the hearing had ended when respondent admitted the allegations 
of the complaint, revocation of its license would have been author- 
ized upon findings that its financial condition and records were in- 
adequate, as alleged. But after the admissions something was added. 
It was disclosed that respondent was dissolved as a corporation, and 
then, without objection or qualification, respondent was allowed to 
present testimony contradictory to its admissions. Complainant and 
the examiner seem to take the position that respondent asked and 
was permitted to present evidence for the limited purpose of getting 
deposited funds released, and assumed the burden of proof. The 
record does not seem to support this position. 


However, it is undisputed that respondent has been dissolved as a 
corporation. Therefore, there is no licensee and the license issued to 
respondent has ceased to be effective. In accordance with the admin- 
istrative practice, it should be returned for cancellation. We should 
make it plain that the oral admission of the charges in the complaint 
would have supported an order of revocation for cause. But since 
the corporation has been dissolved and since testimony on behalf of 
respondent contradicted the ‘oral admission, it is suflicient here to 
conclude that respondent’s license terminated as a result of the dis- 
solution of the corporation. 

Concerning the sum deposited, the record presented is unsatisfaec- 
tory. The fund is mentioned only in papers filed after the time for 
submission of evidence had expired, and technically there is no legal 
evidence at all on the question. Since both parties and the examiner 
refer to it, it may be assumed to exist, but no decision should be made 
concerning it without more definite information than this record 
contains. 

It appears from the foregoing that respondent’s contentions, except 
concerning release of the fund, have been sustained. On them, there- 
fore, oral argument was not necessary. Argument should be restricted 
to the record, and could not supply the substantive evidence neces- 
sary to a decision on the deposited fund. Consequently, the oral ar- 
gument requested by respondent would have served no worthwhile 
purpose, and has been denied. 

ORDER 

In view of the foregoing, this proceeding is dismissed, effective 

five days after this date. 


A copy of this decision shall be served on respondent’s counsel, by 
registered mail or in person, and on the Office of Distribution. 
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In re ALEXANDER CONOVER & Company et al. P&S Doc. No. 383. Decided June 
28, 1944. 










Order Modifying Definition of Term “Consignment” 


Provisions of prior order relating to the definition of “consignment,” as used 
by the market agencies at the St. Louis National Stock Yards in applying 
their rates and charges, modified, to the effect that cattle and calves are to 
be considered separate species for the purpose of assessing tariff charges. 








Messrs, H. A. Powell, H. D. Wright, and F. B. Young, all of National Stock 
Yards, Illinois, for petitioners. 






Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator, 








SUPPLEMENTAL CONSENT ORDER 


On or about December 14, 1943, the members of the St. Louis Live 
Stock Exchange, the manager of the Producers Live Stock Commis- 
sion Association, and the manager of the Farmers Live Stock Com- 
mission Company, representing the petitioning market agencies op- 
erating at the St. Louis National Stock Yards, National Stock Yards, 



























Illinois, and C, W. Kitchen, Deputy Director, Food Distribution t 
Administration, entered into a stipukation with respect to a schedule J , 
of rates to be charged for the services rendered by the market agen- J ¢ 
cies at the St. Louis National Stock Yards. By an order dated De- Jy 
cember 27, 1943, the Assistant to the War Food Administrator issued 
a supplemental order giving legal effect to the terms of the stipula- te 
tion. st 
On February 4, 1944, the petitioners filed a petition seeking a ff, 
modification of the definition of a consignment, seeking to have the - 
definition read as follows: in 
“A consignment for the purpose of assessing selling charges is all of § 0 
the livestock of one species (cattle and calves to be considered as of a dif- the 
ferent species) belonging to one owner and delivered to one market agency 
to be offered for sale during the trading hours of one day.” of 
Notice of the petition was published in the Federal Register of 
February 22, 1944 (9 F.R. 2063). - 
The Office of Price Administration has given notice that it does Dis 
not plan to participate in the matter. lo 1 
On May 16, 1944, the petitioners and C. W. Kitchen, Deputy Di- the 
rector, Office of Distribution, filed with the hearing clerk, Office of * ; 
the Solicitor, a stipulation by which the parties agreed that it would hig 
be equitable in view of the work actually done by petitioners in sell- for 
ing livestock to consider cattle and calves as separate species for the J&! 






purpose of assessing tariff charges. er 


In view of the facts presented in the stipulation, referred to above, 
the provisions of the order of December 27, 1943, are hereby modified 
e | ’ ’ . 
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so as to give effect to the definition of a consignment as requested by 
the petitioners herein. 


(A. D. 673) 


In re THE Beir Rar~roap AND Stock Yarps Company. P&S Doc. No. 1433. 
Decided June 26, 1944. 


Order Permitting Increase in Feed Margins 


Stipulation entered into by the parties in this proceeding relating to an in- 
crease in the margin between the actual cost and the selling price of feed 
and bedding furnished by respondent at its stockyard, approved. 


Mr. John B. Poindexter for complainant. Mr. Harvey D. Melvin, of Indianap- 
olis, Indiana, pro se. Mr. John J. Curry, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 


ORDER 


On June 15, 1944, the respondent filed a petition for modification 
of the stipulation entered into between the respondent and the Office 
of Distribution, formerly the Food Distribution Administration, 
which was filed on February 12, 1943, and amended by stipulation 
filed July 22, 1943, and approved by the order of the War Food 
Administrator dated August 10, 1943. 

On June 23, 1944, the Office of Distribution filed an answer to 
respondent’s petition for modification of the stipulation, in which it 
stated that the income, costs, and other data set out in the quarterly 
reports filed by the respondent pursuant to the provisions of the 
original stipulation filed on February 12, 1943, appeared to justify an 
increase in the margin between the selling price and the actual cost 
to respondent for feed and bedding furnished at its stockyards, and 
the Office of Distribution further stated that it was not in possession 
of facts which would warrant it in opposing such petition. 

The Office of Distribution has entered into a stipulation with the 
respondent, filed June 23, 1944, by the terms of which the Office of 
Distribution agreed to accept for filing by respondent an amendment 
to its tariff No. 5, providing for an increase in the margin between 
the actual cost and the selling price of feed and bedding furnished 
at its stockyards. The effect of this change is to restore margins not 
higher than those in existence on September 15, 1942, and not there- 


fore to a point which would subject the action in restoring the mar- 
: 5 

gins to the intervention of the Office of Price Administration. Ac- 

cordingly, said stipulation is approved. 
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(A. D. 674) 


In re Market AGENCIES at the Sioux City Stock Yards, Sioux City, Iowa 
(formerly styled as Brown-Goff Livestock Commission Company e¢ al.). 
P&S Doc. No. 308. Decided June 27, 1944. 


Supplemental Consent Order Extending Provisions of Prior Orders 


Upon recommendation of the Office of Distribution the provisions of prior or- 
ders presently effective in this docket relating to rates and charges are 
extended and continued to and including December 31, 1944, as requested 
by petitioning market agencies. 


Mr. D. H. Cunningham, of Sioux City, Iowa, for respondents. Mr. Charles F. 
Neylan, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


SUPPLEMENTAL CONSENT ORDER 

The respondent market agencies operating at the Sioux City Stock 
Yards, Sioux City, Iowa, filed with the Hearing Clerk, Office of the 
Solicitor, on June 24, 1944, a petitio requesting an extension, to 
and including December 31, 1944, of ‘all the provisions of an order 
dated December 31, 1942 (1 A.D. 760), and the provisions of an 
order dated December 30, 1943, which orders temporarily suspended 
the provisions of an order entered in this docket on July 25, 1931. 
The order of July 25, 1931, prescribed maximum reasonable rates 
and charges to be assessed by the respondents for buying and selling 
livestock on commission at the aforesaid stockyards. 

The order of December 31, 1942, in addition to suspending the 
rates and charges prescribed in the basic order of July 25, 1931, 
granted the respondent market agencies permission to file, assess, and 
collect during the period such order was in effect, namely, from Jan- 
uary 1, 1943, to and including December 31, 1943, a new schedule of 
rates and charges for their services of buying and selling livestock 
on commission. Respondent market agencies agreed, and were di- 
rected, to submit at the close of March 31, 1948, and quarterly there- 
after, during the period the order was in effect, itemized reports by 
individual agencies showing volume of receipts, income, and ex- 
penses incident to operations under the new schedule of rates and 
charges. 

In due course, the new schedules of rates and charges were put into 
effect. 

The order of December 30, 1948, extended and continued, to and 
including June 30, 1944, the suspension provisions of the order of 
December 31, 1942, with the exception that the respondent market 
agencies were given the election of submitting information relative 
to “Volume and Statistics” for the first week of each calendar month 
instead of for all weeks of the year. The respondent market agencies, 
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however, have elected to submit the full quarterly reports required 
by the order of December 31, 1942. 

Prior to the entry of the order of December 31, 1942, other orders 
had been entered from time to time temporarily suspending the pro- 
visions of the order of July 25, 1931. 

In the petition presently under consideration, the respondent mar- 
ket agencies also requested that they be permitted to submit, in lieu 
of the required quarterly reports, the type of report now being “sub- 
mitted by market agencies at the Chicago market.” Objection was 
made to this request by the Office of Distribution in a letter to peti- 
tioners, dated June 19, 1944, filed with the Hearing Clerk on June 
24, 1944, whereupon the petitioners withdrew the request, in a tele- 
gram filed with the Hearing Clerk on June 24, 1944. In the letter 
referred to above, the Office of Distribution also stated that it was 
willing to recommend that the provisions of orders presently effec- 
tive in this docket be extended, as requested by petitioning market 
agencies, 


Accordingly, all the provi: ons of the order of December 31, 1942, 
and the order of December 20, 1943, are hereby extended and con- 
tinued to and including December 31, 1944. 

Copies of this order shall be served upon the respondents and the 
Office of Distribution by registered mail or in person. 


(A. D. 675) 


In re MARKET AGENcTIEs at the Union Stock Yards, Denver, Colorado (formerly 
styled as American Commission Company et al.). P&S Doc. No. 435. 
Decided June 27, 1944. 


Supplemental Consent Order Extending Provisions of Prior Orders 


Suspension provisions of prior orders entered in this docket relative to rates 
and charges of respondent market agencies extended and continued in 
effect to and including December 31, 1944. 


Mr. John J. Curry for complainant. Mr. Lynn S. Kemper, of Denver, Colorado, 
for respondents. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL CONSENT ORDER 
The respondent market agencies operating at the Denver Union 
Stockyards, Denver, Colorado, filed with the Hearing Clerk on or 
about June 17, 1944, petitions requesting an extension, to and includ- 
ing December 31, 1944, of all the provisions of an order dated Feb- 
ruary 13, 1948 (2 A.D.45), and the provisions of a supplemental order 
dated February 14, 1944, which orders temporarily suspended the 
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provisions of an order entered in this docket on September 27, 1934 
(as modified by orders entered on November 26, 1937, September 6, 
1938, and January 16, 1940). In the order of September 27, 1934, 
the Secretary of Agriculture prescribed maximum reasonable rates 
and charges to be assessed by the respondents for buying and selling 
livestock on commission at the aforesaid stockyards, 

The order of February 18, 1948, in addition to suspending the 
rates and charges prescribed in the basic order of September 27, 
1934, granted the respondent market agencies permission to file, 
assess, and collect during the period such order was in effect (namely, 
from February 13, 19438, to and including February 14, 1944) a new 
schedule of rates and charges for their services of buying and selling 














livestock on commission. 

In due course, the new schedule of rates and charges was put into 
effect. 

The order of February 14, 1944, extended and continued to and 
including June 80, 1944, the suspension provisions of the order of 
February 13, 19438, with the exception that with respect to the volume 
and statistics portion of the quarterly reports required to be sub- 
mitted under the provisions of the order of February 13, 19438, the 
respondent market agencies were permitted to submit reports cover- 
ing only one week of each month instead of every week of every 














month. 

The Office of Distribution on June 26, 1944, filed an answer to the 
petitions filed on or about June 17, 1944, interposing no objections 
to the extension requested. 

Accordingly, all the provisions of the order of February 13, 1948, 
as modified by the supplemental order of February 14, 1944, are 
hereby extended and continued in effect to and including December 
31, 1944, 

Copies of this order shall be served upon the respondents and the 
Office of Distribution by registered mail or in person. 










(A. D. 676) 






In re F. L. Territt v. S. Sruon, doing business as S. Simon & Sons. P&S Doc. 
No. 1530. Decided June 28, 1944. 





Evidence—Dismissal of Complaint for Reparation for 
Failure to Sustain Burden of Proof 





Complaint seeking reparation in certain amount of money alleged to be the 
shortage in the proceeds received from sale of cattle by respondent for the 
account of complainant, dismissed, on the ground that complainant failed 
to show respondent did not render reasonable stockyard services, and be- 
cause complainant failed to sustain the burden of proof as to the alleged 

shortage in proceeds. 
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Mr. F. L. Terrill, of Chicago, Illinois, pro se. Mr. Louis Little, of Pittsburgh, 
Pennsylvania, for respondent. Mr. John M. Regan, Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 


trator, 


PRELIMINARY STATEMENT 


On November 19, 1942, the complainant, F. L. Terrill, of Chicago, 
Illinois, filed a formal complaint in this proceeding under the Pack- 
ers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181), 
against S. Simon, doing business as S. Simon & Sons, a market agency 
engaged in the business of buying and selling livestock on a commis- 
sion basis and as a dealer on his own account at the Pittsburgh Joint 
Stock Yards, Pittsburgh, Pennsylvania. The complainant seeks repa- 
ration in the amount of $268.28, alleged to be the shortage in the 
proceeds received from the sale of 15 cattle by the respondent for 
the account of complainant. As a basis for his claim for reparation, 
the complainant alleged, in effect, that he purchased 15 head of cat- 
tle from the respondent in June, 1942, at $13 per hundredweight and 
later instructed the respondent to sell them for him; that respondent, 
on October 21, 1942, sold 8 of the cattle at $10 per hundred weight 
and 7 at $11 per hundredweight, after a gain in weight of 1.560 
pounds between the dates of their purchase and sale; that the cattle 
should have been sold for at least the amount of their cost and there 
must have been some irregularities in connection with the handling 
of the cattle. As a result, complainant alleged that he was damaged 
in the sum of $257.95, and that, in addition, he should be reimbursed 
for $10 of the $20 trucking charge, S cents for insurance, and 25 cents 
shortage in the check mailed to complainant by respondent in pay- 
ment of the proceeds from the sale of the cattle, or a total of $268.28, 

On December 7, 1942, a copy of the complaint was served on the 
respondent, who filed an answer on December 16, 1942. In his answer, 
the respondent alleged that complainant had received the market 
value for the cattle and denied any irregularity in their handling, 
and that the loss, if any, alleged to have been suffered by complainant 
was negligible and is one of the risks ordinarily incurred when specu- 
lating in cattle, such as complainant was engaged in. Respondent 
admitted that the agreed trucking charge was as alleged by com- 
plainant $10 per load, but since it was necessary to make two trips in 
hauling the cattle from complainant’s farm to the Pittsburgh Joint 
Stock Yards, there to be sold, the $20 trucking charge was correct. 
He further alleged that the $.15 insurance charge, or 1 cent per head, 
is the regular tariff charge made by the stockyard company. How- 
ever, respondent admitted an error of $25 in underpayment of the 
proceeds from the sale of the cattle. The complainant filed a reply 




















































PACKERS AND STOCKYARDS ACT, 1921 A. D. 676 






496 





to respondent’s answer, and reiterated his complaint that the cattle 
were undersold and requested an oral hearing. 

Accordingly, an oral hearing was held in Pittsburgh, Pennsyl- 
vania, on October 5, 1943, at which time complainant appeared in 
his own behalf, and the respondent appeared in person and by his 
counsel, Louis Little, of Pittsburgh, Pennsylvania. 

The complainant testified in his own behalf, but offered no testi- 
mony to substantiate his general allegation that the cattle were not 
properly handled by respondent and that they were not sold for the 
market price. He testified that since he paid $13 per hundredweight 
for the cattle, and 8 of them were sold at $10 per hundredweight and 
7 at $11 per hundredweight, and they showed a gain in weight of 
1,560 pounds from the time of their purchase to the time of their 
sale, they should have been sold for at least more than their cost. 

The respondent, together with his son, Herbert Simon, and an 
employee, Robert Henderson, testified at length as to respondent’s 
handling of the cattle and the market price on the date of their sale. 
The respondent quoted and read excerpts from the “Chicago Daily 
Drover’s Journal’, a livestock publication, as to the market price 
and testified as to the market price of cattle of like grade and quality 
to those of complainant on October 31, 1942, and immediately prior 
and subsequent thereto. The average price appears to have been from 
$9.25 to $10.50 per hundredweight. The respondent explained the 
necessity of two trips to transport the 15 head of cattle from com- 
plainant’s farm to the Pittsburgh Joint Stock Yards when it had 
been possible to deliver the same cattle in one load three months 
before, as being due to their increase in weight, which was chiefly an 
increase in size. The respondent admitted the error of $.25 in under- 
payment of the proceeds from the sale of the cattle. The respondent’s 
son, Herbert, testified as to the value of the cattle at the time of 
their purchase by complainant and also at the time of their sale by 
respondent for the account of complainant. Robert Henderson, re- 
spondent’s employee, testified as to the necessity for two trips to haul 
the cattle from complainant’s farm to the stockyard. 

The burden of proof rests upon the complainant in this proceed- 
ing. The testimony adduced at the hearing has been carefully exam- 
ined, and it is concluded that the complainant failed to sustain the 
burden of proof, with the exception of the allegation of a shortage 
of $.25 in the check in payment for the proceeds from the sale of the 
cattle, which the respondent himself admitted. The respondent ex- 
plained this as being due to an error in preparing the check, since 
the account of sale furnished the complainant by respondent reflected 
the correct amount due and owing to complainant by respondent. It 
now appears, however, that since the date of the hearing, the respond- 
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ent has remitted to the complainant the balance of $.25 covering this 
shortage. 
FINDINGS OF FACT 

1. The complainant, F. L. Terrill, is an individual whose post 
office address is 5249 North Christiana Avenue, Chicago, Illinois. 

2. The respondent, 8. Simon, doing business as S. Simon & Sons, 
is a market agency engaged in the business of buying and selling live- 
stock on a commission basis and as a dealer on his own account at the 
Pittsburgh Joint Stock Yards, Pittsburgh, Pennsylvania. 

3. Pittsburgh Joint Stock Yards, Pittsburgh, Pennsylvania, is a 
“stockyard” as that term is defined in the act, and at the time men- 
tioned in the complaint was posted as such by the Secretary, notice 


of which posting had been given to the owner and to the public as 


required by the act. 

4. That by letter dated October 23, 1942, the complainant. in- 
structed respondent to sell the 15 head of cattle for his account and 
deduct the charges from the receipts. Complainant further’ in- 
structed respondent to call for the 15 head of cattle at complainant's 
farm for delivery to the Pittsburgh Joint Stock Yards, a distance of 
some 65 miles, there to be sold. 

5. That the charge for hauling the cattle was $10 per load and 
two truck loads were necessary to transport the 15 cattle from com- 
plainant’s farm to the Pittsburgh Joint Stock Yards. 

6. On October 31, 1942, the respondent sold 8 head of the cattle 
(4930 pounds) to one purchaser at $10 per hundredweight, and 7 
head (4210 pounds) to another at $11 per hundredweight. 

7. The prices at which the respondent sold the 15 head of cattle 
represented the average market price prevailing at the Pittsburgh 
Joint Stock Yards on October 31, 1942, for cattle of similar grade 
and quality to those of complainant. 

8. In accounting to complainant for the net proceeds from the sale 
of the 15 head of cattle, the respondent made an underpayment of 
$.25 in the amount of the check delivered by him to the complainant, 
but since the date of the hearing, the respondent has made payment 
of such deficiency. 

9. In the handling and sale of said livestock the respondent did 
not fail to render reasonable stockyard services, 

10. The complaint was filed on November 19,'1942, which was 
within 90 days after the alleged cause of action accrued. 


CONCLUSION 


Since the complainant failed to sustain the burden of proof, it 
follows that the complaint should be dismissed. 





PACKERS AND STOCKYARDS ACT, 1921 


ORDER 
The complaint-in this proceeding is hereby dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person. This order, except as to date of service, shall become 
effective 15 days after its date. 


(A, D. 677) 


In re MARKET AGENCIES doing business at the Union Stock Yards, Chicago, 
Illinois (formerly styled C. H. Acker, doing business as C. H. Acker & 
Company et al.). P&S Doc. No. 402. Decided June 28, 1944. 


Supplemental Order Extending Provisions of Prior Orders 


Suspension provisions of prior orders entered in this market relative to rates 
and charges of respondent market agencies extended and continued to and 
including December 31, 1944, provided that respondent shall file delinquent 
reports by September 1, 1944, and in the event of any failure to do so, the 
period of suspension of the prior orders shall expire on September 1, 1944. 


Mr. John J. Curry for complainant. Messrs. H. R. Park, E. J. Callahan, D. L. 
Swanson, and Andrew Olson for respondents. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
SUPPLEMENTAL ORDER 


On March 1, 1944 (3 A.D. 156), an order was entered in this pro- 
ceeding suspending until June 30, 1944, orders entered on January 
8 and March 12, 1934, prescribing maximum reasonable rates and 
charges for the services of the respondents in buying and selling 
livestock on a commission basis. The order of March 1, 1944, is the 
latest of a series of supplemental orders entered as a result of stipula- 
tions, specifying rates and charges higher than those prescribed in 
the orders of January 8 and March 12, 1934. On June 8, 1944, the 
members of the Chicago Live Stock Exchange, the Farmers Union 
Live Stock Commission, the Chicago Producers Commission Associ- 
ation, and the members of the Chicago Traders Live Stock Exchange 
filed separate petitions requesting, in effect, that the period of sus- 
pension be continued until December 31, 1944. 

The order of March 1, 1944, and the previous supplemental orders 
directed the respondents to submit quarterly an itemized statement 
by firms showing, by tariff classifications, the number of head of live- 
stock, the number of consignments, and the revenues produced 
thereon according to the provisions of the tariff in effect during each 
period covered by the report. 

The members of the Chicago Live Stock Exchange have not filed 
reports for the second and third quarters of 1943, and the Farmers 
Union Live Stock Commission has not filed its reports for the last 
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quarter of 1943 and the first quarter of 1944, in conformity with the 
supplemental orders referred to above. 

On June 13, 1944, the members of the Chicago Live Stock Ex- 
change filed a supplemental petition requesting that they be excused 
from submitting quarterly reports for the second and third quar- 
ters of 1943, on the ground that conditions beyond their control pre- 
vented the submission of such reports at the time they should have 
been filed. 

The Office of Distribution, through its attorney, objects to the 
request of the members of the Chicago Live Stock Exchange that 
they be excused from filing quarterly reports for the periods above 
stated, since the supplemental orders referred to above require the 
fling of such reports. The Office of Distribution, however, does not 
object to the extension of the period of suspension to December 31, 
1944, provided that the respondent market agencies delinquent in 
fling their quarterly reports file them on or before September 1, 1944. 
In the event that such reports are not filed on or before September 1, 
144, the Office of Distribution takes the position that the provisions 
of the orders of January 8 and March 12, 1934, should not be sus- 
pended beyond that date. 

The provisions of the previous supplemental orders with respect to 
the submission of information are an essential part of the orders and 
were important considerations in granting permission to charge 
higher rates than the maxima prescribed in the orders of January 8 
and March 12, 1934. While the failure of some of the respondent 
agencies to file the reports on time may be excusable, we agree with 
the Office of Distribution that the reports should be made by Sep- 
tember 1, 1944, 


ORDER 


The period of the suspension of the orders entered on January 8 
and March 12, 1934, is extended to (and includes) December 31, 1944, 
subject to the terms and conditions specified in our order of March 1, 
1944, provided, however, that the respondent market agencies delin- 
quent in filing their reports shall file such delinquent reports by Sep- 
tember 1, 1944, and in the event of any failure to do so, the period 
of suspension of the orders of January 8 and March 12, 1934, shall 
expire on September 1, 1944. 

Copies hereof shall be served upon respondents by registered mail 


or in person, 
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(A. D. 678) 


In re DEMPSEY WRIGHT Live StocK CoMMISSION COMPANY. P&S Doc. No. 1562. 
Decided June 29, 1944. 


Cease and Desist—Registration as Dealer—Sales to Self 
and Employee—Reports to Consignors 


Respondent market agency and degler having admitted its violations of the 
act, is ordered to cease and desist from selling consigned livestock to it- 
self and to its employee without notifying the consignors, selling to dealers 
not registered as such, furnishing clearing services without being reg- 
istered, misapplying its tariff, and keeping inadequate records, but since 
complainant did not recommend suspension of respondent’s registration, 
and in view of prior orders, it seems unnecessary to suspend its registra- 
tion. 


Mr. J. J. Curry for complainant. Mr. Fred E. Suits, of Oklahoma City, Okla- 
homa, for respondent. Mr. J. B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted on July 24, 1948, 
by a complaint of the Food Distribution Administration, now the 
Office of Distribution, the complainant. The respondent, Dempsey A. 
Wright, doing business as Dempsey Wright Live Stock Commission 


Company, a registered market agency and dealer at the Oklahoma 
National Stock Yards, Oklahoma City, Oklahoma, was charged with 
selling consigned tivestock to himself and to his employees without 
notifying the consignors, selling to dealers not registered, furnishing 
clearing services without registering to do so, misapplying his tariff, 
and keeping inadequate records. Respondent answered on August 
18, 1943, admitting the facts but stating that no consignors had been 
harmed, that there was no intent to violate the act, and that the prac- 
tices were stopped early in 1943 when he learned that they were vio- 
lations. 

On February 21, 1944, respondent filed an admission of the facts 
and waiver of hearing. On the same day the examiner, John B. 
Poindexter, filed his report, recommending a cease and desist order 
and suspension of respondent’s registration for fifteen days. In ex- 
ceptions and a brief filed on March 9, 1944, respondent consented to 
a cease and desist order but asked that, in view of his lack of bad 
intent and his admission of the facts, his registration be not sus- 
pended. On March 24, 1944, the record was certified by the examiner 
to this office, where this order has been prepared. 


FINDINGS OF FACT 


1. Respondent is an individual doing business as Dempsey Wright 
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Live Stock Commission Company. At all times material herein, he 
was registered as a market agency and dealer engaged in buying and 
selling livestock on commission and for himself at the Oklahoma 
National Stock Yards, Oklahoma City, Oklahoma, posted as a stock- 
yard subject to the act (9 CFR 204.1). 

2, About December 10, 1942, respondent took into his own account 
a calf consigned to him for sale on commission by Henry McCarthey, 
Tuttle, Oklahoma, but recorded in his records and reported to the 
consignor that the calf was sold to “Dawson.” 

3. At various times in 1942 respondent sold consigned livestock to 
himself but recorded and reported to consignors that it was sold to 
“Dawson”, “Daw”, or “Daw Daw.” 

4, At various times in 1942 respondent sold consigned livestock to 
Joe Julian Wright, John Branam, and Paul Davis, his employees, but 
recorded and reported to the consignors that the livestock was sold to 
“A. L. Smith”, “Jackson”, “B-A”, or “Daniels”, without disclosing 
that the purchasers were his employees. 

5. During 1942 respondent sold livestock to his three employees, 
mentioned in Finding 4, and resold it for them, knowing that they 
were not registered under the act as dealers. 

6. Respondent cleared the trades made for his employees in 1942 
without being registered to furnish clearing services. 

7. On September 17, 1942, respondent charged George Kerr a com- 
mission of $8.10 for selling livestock instead of $10.85, the correct 
amount according to his tariff then on file with the Secretary of Agri- 
culture. 

8, At other times in 1942 respondent failed to assess the correct 
charges for selling livestock according to his filed tariff. 





CONCLUSIONS 

Failing to report to consignors on the accounts of sale the true 
names of purchasers of the livestock, selling to himself and to his 
employees without reporting fully to consignors, knowingly selling 
to unregistered dealers, furnishing clearing services without being 
registered to do so, failing to apply his filed tariff correctly, and fail- 
ing to keep records correctly showing the transactions in his busi- 
ness, constituted violations of the act which would authorize a cease 
and desist order and suspension of respondent’s registration. But 
since the complainant did not recommend suspension, and in view of 
other recent proceedings in which suspensions were not recommended 
nor ordered for violations at the same stockyard no less serious than 
these, it seems unnecessary to suspend respondent’s registration, and 
only a cease and desist order should be issued. See /n re Simms Live- 
stock Commission Company, 3 A.D. 99; In re Cassidy Commission 
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Company, 3 A.D. 176; In re Seannell-Cochran Commission Com- 


« 


pany, 3 A.D, 184; In re National Commission Company, 3 A.D. 268. 


ORDER 


Respondent shall cease and desist from: 

1. Selling consigned livestock to himself without reporting to the 
consignor on the account of sale that he was the purchaser ; 

2. Selling consigned livestock to an employee without reporting to 
the consignor on the account of sale the true identity of the purchaser, 
including the fact of employment by respondent; 

3. Knowingly selling livestock to a dealer not registered under the 
act as a dealer; 

4. Furnishing clearing services for a dealer without being regis- 
tered under the act to furnish such services; 

5. Failing to assess charges for his services in accordance with his 
tariff then on file with the Secretary of Agriculture; and 

6. Failing to record, and to keep records showing, the transactions 
involved in his business, including the names of the purchasers of 
consigned livestock, 

Copies hereof shall be served on the respondent by registered mail 
or in person, and on the Office of Distribution. Except as to service, 
this order shall become effective five days after its date. 


(A. D. 679) 


In re MARKET AGENCIES AT THE UNION Stock Yarps, Omaha, Nebraska (formerly 
styled as American Livestock Commission Company et al.). P&S Doc. 
No. 143. Decided June 29, 1944. 


: . ; 2 es 
Supplemental Consent Order Extending Provisions of Prior Orders 


Suspension provisions of prior orders entered in this docket relative to rates 
and charges of respondent market agencies extended and continued in 
effect to and including July 31, 1944. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator, 
SUPPLEMENTAL CONSENT ORDER 

By an order entered on November 19, 1926, the Secretary of Agri- 
culture prescribed a schedule of maximum reasonable and non- 
discriminatory rates to be observed by the respondents. This order 
was litigated and upheld in the courts and a schedule of rates filed 
in accordance with the provisions of that order became effective on 
February 25, 1929. Pursuant to a petition filed by the respondents, 
an order was entered on July 29, 1941, modifying temporarily cer- 
tain provisions of the prior order. By the terms of such order, the 
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modifications granted therein were to expire automatically on July 
21, 1942. By supplemental orders entered on July 30 and December 
29, 1942, and on July 31, 1943, the provisions of the order of July 29, 
1941, were extended and continued in effect to and including June 
30, 1944, 

Respondents have requested in petitions filed with the hearing 
clerk, Office of the Solicitor, on June 28, 1944, that the modifying 
provisions of the order of July 29, 1941, again be extended to and 
including July 31, 1944, so as to afford them additional time in which 
to consider the question of showings in the matter. The Office of Dis- 
tribution has interposed no objections to the granting of such request. 
Accordingly, all the modifying provisions of the July 29, 1941, order, 
as extended by the supplemental orders referred to above, are hereby 
continued in effect to and including July 31, 1944. 

Copies hereof shall be served on respondents and the Office of Dis- 
tribution by registered mail or in person. 


(A. D. 680) 


In re MARKET AGENCIES AT THE Fort Wortu Stock Yarps, Fort Worth, Texas 
(formerly styled as W. H. Abernathy and Charles J. Turner, Jr., a part- 
nership trading as Abernathy Livestock Commission Company, et al.). 
P&S Doc. No. 445. Decided June 30, 1944. 


Consent Order Extending and Modifying Provisions of Prior Orders 


The provisions of the order of August 5, 1948, which suspended to June 30, 
1944, the rates and charges prescribed in the order of July 10, 1935, are 
hereby continued in effect to and including December 31, 1944, and are 
modified so as to permit the respondents to file quarterly reports upon the 
basis stated in the stipulation filed June 30, 1944. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
CONSENT ORDER 
On July 10, 1935, the Secretary of Agriculture entered an order 
prescribing a schedule of reasonable rates for the respondent market 
agencies doing business on the Fort Worth Stockyards, Fort Worth, 
Texas. The rates prescribed in that order were put into effect, in 
due course, without substantial change. 

_On or about May 22, 1942, the respondents petitioned the Secretary 
of Agriculture for a modification of the order of July 10, 1935, so as 
to permit them to file, assess, and collect, for the services of buying 
and selling livestock on commission rates in excess of the rates pre- 
scribed in the order. In support of their petition the respondents 
filed information relative to their operations during the year 1941. 
Informal conferences were held between representatives of the re- 
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spondents and representatives of the Packers and Stockyards Divi- 
sion, Food Distribution Administration (now the Office of Distribu- 
tion), of the United States Department of Agriculture. Subsequent 
to the conferences additional information was filed by the respond- 
ents relative to the conduct of their business for approximately three- 
quarters of the year 1942. 

In response to the petition, on or about May 31, 1948, a stipulation 
was entered into by which the Food Distribution Administration 
(now the Office of Distribution, War Food Administration) stipulated 
and agreed that it would not oppose a temporary suspension of the 
rate provisions of the order of July 10, 1935, provided that the re- 
spondents did not publish or file with the Secretary of Agriculture 
or make effective from May 1, 1943, to December 31, 1948, and for 
such further period of time as the order of July 10, 1935, is under 
temporary suspension, rates in excess of those set out in the stipula- 
tion entered into on or about May 31, 1943; provided, further, that 
the respondents would submit to the Food Distribution Administra- 
tion (now the Office of Distribution, War Food Administration), 
for the period from May 1 to June 30, 1948, and quarterly there- 
after, itemized reports by individual agencies in accordance with a 
form set out in the stipulation, such reports to be filed within 15 
days after the close of each period; and provided, further, that the 
respondents would keep their books and records in such manner as 
to contain the information called for by the reports and as to reflect 
the income received and the sources thereof and all the expenses in- 
curred and the occasion of such expenditures. It was further agreed 
that the Secretary of Agriculture could, without a hearing and at 
any time, make such modification of any orders in this docket as he 
deemed proper; provided, however, that no rates would be ordered 
into effect without respondents’ consent which are lower than those 
set forth in the order of July 10, 1935. The respondents agreed that 
the Secretary may use the information contained in the required re- 
ports in considering whether he should make a further modification 
of the order of July 10, 1935. 

By a consent order, dated August 5, 1943, the provisions of the 
stipulation, referred to above, were given effect whereby the rate 
provisions of the order of July 10, 1935, prescribing maximum rea- 
sonable rates and charges to be assessed by the petitioners for buying 
and selling livestock on commission were temporarily suspended for 
a period from July 1, 1943, to June 30, 1944. The order directed the 
respondents to file within a prescribed time, a new schedule of rates 


and charges for buying and selling livestock on commission, as pro- 
vided in the stipulation referred to above. In due course, such 
schedule as set forth in the stipulation was put into effect. The re- 
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spondents were ordered to submit quarterly reports pursuant to the 
terms of the stipulation. The order further provided for the dis- 
missal of the petition filed on or about May 22, 1942. 

By a formal petition and a supplemental telegram filed with the 
hearing clerk, Office of the Solicitor, on June 14, 1944, and by a letter 
filed with the hearing clerk on June 22, 1944, the respondents re- 
quested that the provisions of the stipulation, as made effective by 
the consent order of August 5, 1943, be continued in effect and that 
“at the expiration of one year from date of stipulation, the quarterly 
reports now being compiled be abandoned.” 

Subsequent to the receipt of the said petition, the Office of Distri- 
bution and the respondents entered into a stipulation, filed June 30, 
1944, by the terms of which the Office of Distribution agreed not to 
oppose the request of respondcr<s for a continuation of the suspen- 
sion provisions of the order of August 5, 1943, to and including 
December 31, 1944. With respect to respondents’ request for a dis- 
continuance of the filing of the quarterly reports provided for in the 
earlier stipulation and the consent order of August 5, 1945, the par- 
ties agreed, in lieu thereof, upon a modification of the requirement 
of filing quarterly reports to the extent that that portion of the in- 
formation furnished in the quarterly reports under the heading “Vol- 
ume and Statistics” shall be on the basis of the volume received 
during one week out of every month instead of total receipts as now 
required; provided, that the respondents stipulate and agree that 
this approximate 25 per cent sample may be considered by any em- 
ployee or official of the Department of Agriculture as typical of the 
monthly receipts, and that an analysis thereof, when and if used for 
any purpose by an official of the Department shall have the same 
force and effect as an analysis of the total receipts. The stipulation 
also provided for the withdrawal of respondents’ petitions filed June 
14 and June 22, 1944, and that nothing in the stipulation should be 
construed as a finding with respect to the reasonableness of the rates 
continued in effect by the stipulation. 

Accordingly, the provisions of the order of August 5, 1948, which 
suspended to June 30, 1944, the rates and charges prescribed in the 
order of July 10, 1935, are continued in effect to and including De- 
cember 31, 1944. The provisions of the order of August 5, 1943, cov- 
ering the submission of quarterly reports, are modified so as to per- 
mit the respondents to file quarterly reports upon the basis stated 
in the stipulation filed June 30, 1944. The petitions filed by re- 
spondents on June 14 and 22, 1944, are dismissed. 

Copies hereof shall be served on respondents. and the Office of 
Distribution by registered mail or in person. 
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(A. D. 681) 


AMERICAN Fruir Growers, INC. v. SAM GOLDSTINE & Son. PACA Doc. No. 4290. 
Decided June 2, 1944. 


Rejection of Shipment—Substantial Compliance With Contract—Damages 


Where complainant sold cantaloupes to respondent on the basis of a price f.0o.b. 
acceptance final and substantially complied with the contract of purchase 
and sale and respondent rejected them without reasonable cause, repara- 
tion is awarded complainant for damages in amount between the differ- 
ence of the purchase price and the net proceeds realized from the resale 
of the produce. 


Statute of Frauds—Broker’s Authority to Issue Memorandum of 
Sale—Failure to Object to Terms of Sale 


Where broker is authorized to negotiate a sale of produce between seller and 
buyer, he also has the authority, as broker, to issue a memorandum of 
sale so as to make the contract enforceable under the statute of frauds, 
and where the buyer is furnished with a copy of the broker’s memorandum 
of sale and fails to make promptly objection to the terms expressed therein, 
it will be assumed that the terms of the sale have been correctly stated. 


* Harry S. Dunmire, of Pittsburgh, Pennsylvania, from complainant. Mr. 
Henry T. Spiegel. of Chicago, Illinois, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 

The American Fruit Growers, Inc., on February 24, 19438, filed a 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seq.), to recover damages from Sam Gold- 
stine & Son which resulted from its refusal to accept three carloads 
of cantaloupes. : 

Respondent answering denies that it purchased the cantaloupes on 
the basis of a price f.o.b, loading point acceptance final, as alleged 
in the complaint; that there was a binding written and enforceable 
agreement of sale; that shipment was made from the district where 
the cantaloupes were grown; that its rejection of the shipment was 
wrongful; and that it owes complainant anything. 

The parties have waived an oral hearing and have submitted evi- 
dence in the form of verified statements of fact and depositions as 
authorized by section 6 (c) of the act. The record includes a report 
of investigation, a copy of which was served by registered mail on 
complainant on June 8 and on respondent on June 9, 1943. 

The contract of sale relied on by complainant was made through 
the American National Cooperative Exchange, Inc., with offices at 
Chicago and several other points in the United States. 

William J. Elaha, a deposition witness in the employment of the 
American National Cooperative Exchange, Inc., at Chicago, testified 
that such corporation was engaged as a public broker in the business 
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of selling carloads of fruits and vegetables for various shippers, ap- 
proximately five in number, and that it was not the exclusive repre- 
sentative of complainant corporation, although about 90 per cent of 
its volume of business was transacted for complainant. 

The witness identified Exhibit A, the broker’s standard memo- 
randum of sale, and his signature thereon, and testified that such 
exhibit sets forth the exact terms of sale of the three carloads of 
cantaloupes in question, except that car PFE 29260 was substituted 
for car PFE 25314, at an agreed reduction in price of 10 cents per 
crate; that three copies of the exhibit were prepared and signed, and, 
on August 26, the original was mailed to respondent, a copy to com- 
plainant, and a copy retained by the witness; that the three cars, 
PFE 29260, PFE 40922, and PFE 48213 arrived at Chicago on Sep- 
tember 2, 1942; that prior to their arrival, respondent stated that the 
shipments would only be accepted on the basis of inspection and ac- 
ceptance on arrival at Chicago because shipment was not made from 
the district as represented; that respondent refused to accept the 
three carloads, and on September 2, complainant wired respondent 
that other disposition of the cantaloupes would be made; that car- 
load PFE 29260 was resold through La Mantia Bros. Arrigo Com- 
pany; carload PFE 40922 was resold through Fox & Godding Co., 
and carload PFE 48213 through Gridley, Maxon & Co., Inc., all 
resales being made at Chicago. 

The witness testified on cross-examination that the term “f.o.b. 
acceptance final” was used in his discussion with Sam Goldstine who 
was informed that “he was buying under that particular kind of a 
contract”; that the quality of the cantaloupes was discussed with 
respondent but was not stated on the memorandum of sale because 
they had not been inspected by a Federal inspector and because of 
an understanding with Mr, Goldstine. 

The memorandum of sale has printed on the face thereof, a notice 
that unless the seller or buyer makes immediate objection upon re- 
ceipt of his copy, it will be conclusively presumed that the terms of 
sale set forth therein are correctly stated. The prices were f.o.b. 
shipping point. The following was stated as a special agreement: 
“f.o.b. acceptance final.” 

Marvin Berry, in whose name the three carloads of cantaloupes 
were shipped, testified that they were grown about 25 miles east of 
Fresno, and about 20 miles from Mendota, California, in what is 
known as the Mendota district; that the cantaloupes were picked 
and placed in crates in the field, then hauled to the packing shed on 
the ranch where they were graded and packed in crates, and then 
transported to the Sun-Best Fruit Distributors Warehouse at Fresno; 
that the crates were loaded in iced cars and delivered to the railroad; 
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and that melons “grown in this vicinity” are shipped from both 
Mendota and from Fresno. 

Fred P. Roullard, Agricultural Commissioner, states that melons 
are produced in what is known as the Westside district of Fresno 
County, an area extending from Firebough on the north, to Huron 
and Coalings on the south, and includes Mendota and the territory in 
which Marvin Berry produced the cantaloupes in question. 

A report of investigation includes the following, relative to the 
district from which the three carloads of cantaloupes were shipped: 


The consensus of the opinion of persons acquainted with the production 

and marketing of cantaloupes in the San Joaquin Valley is that this 
° particular land comes within the general meaning of the Mendota District 
as referred to in connection with summer cantaloupes. 

The State Crop Reporting Service, whose work is particularly the re- 
porting of conditions of crops in particular sections and districts, unofficial- 
ly describes the Mendota district as the area lying between Dos Palos on 
the North to Five Points on the South (a few miles south of Helm) in- 
cluding Cantua Creek; West to the hills and East to the Kings River. 

Three of the large handlers of cantaloupes in the central part of Cali- 
fornia describe the Mendota District in terms which place it within the 
boundaries shown above as set forth by the California Crop Reporting 
Service. It seems to be clear that the area in which the melons involved 
were produced is within the Mendota District as understood by the trade. 

In the packing, loading and shipping of cantaloupes special facilities at 
the point where the cars are loaded are necessary, to the end that the 
packed crates of melons may be segregated by size, degree of maturity, and 
so forth, so that crates may be loaded to meet the specifications of stand- 
ing orders, or that the more mature melons may be shipped to closer 
markets, and for other considerations. Such facilities are provided for in 
the construction of packing houses where, in addition to space for segre- 
gating and stacking crated melons, precooling facilities also must be pro- 
vided for. Packing houses are not in existence or available at all railroad 
stations. There are some houses at Mendota. There are more packing 
houses at Fresno, where these buildings can be used for the shipment. of 
different commodities as the seasons for the shipment of those commodities 
follow one after the other. 


On September 2, 1942, the broker wired respondent, in part as fol- 
lows: “. . . These three cars arrived Chicago today and were rejected 
by you on account your contention these cars not shipped from 
Mendota District. Shippers maintain this fruit was positively grown 
in Mendota District but account packing facilities unavailable Men- 
dota proper these cantaloupes were packed in Fresno which they 
maintain is actually shorter haul from fields than majority of can- 
taloupes packed in Mendota. . .” 

Respondent in its answering statement of facts signed by Sam 
Goldstine, admits that car PFE 29260 was substituted for car PFE 
25314; states that respondent believed that “high quality merchan- 
dise” was to be furnished ; contends that since the American National 
Cooperative Exchange acted as agent for complainant there was “no 
signing by the party to be charged” in accordance with the statute 
of frauds; and denies that any mention of “f.o.b. acceptance final,” 
was made during the negotiations. 
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FINDINGS OF FACT 

1. Complainant is a corporation having an office and place of busi- 
ness in the city of Los Angeles, California, and at other places in the 
United States, including an office in the Chamber of Commerce 
Building, Pittsburgh, Pennsylvania. 

2. Respondent is a partnership composed of Sam Goldstine and 
Jerry Goldstine, partners. During all of the times referred to in the 
complaint, respondent was a licensed dealer under the act. 

3. On August 26, 1942, complainant sold to respondent through the 
American National Cooperative Exchange, Inc., as agent, three car- 
loads of Berry brand cantaloupes at the agreed price of $1.85 per 
crate for size 27, and $2.35 per crate for sizes 36 and 45, plus $15 
per car for precooling, shipment to be made from the Mendota dis- 
trict, California, the prices stated being f.o.b. shipping point, sale 
being made on the basis of f.o.b. acceptance final. 

4. The loading of the cantaloupes in cars PFE 25314, PFE 40922, 
and PFE 43213 was completed at Fresno, California, on August 25, 
1942. On August 27, complainant and respondent agreed to substi- 
tute the cantaloupes in car PFE 29260 for those loaded in car PFE 
25314, at a reduction of 10 cents per crate for the 288 crates in car 
PFE 29260. The cantaloupes in the substituted car, also the other 
cars, were grown on a tract of land located approximately 20 miles 
from Mendota, California, in what is known as the Mendota district 
of California, and were transported by truck, a distance of about 25 
miles, to Fresno, California. The three carloads were shipped from 
Fresno on August 25, 1942, car PFE 29260 being consigned to Mar- 
vin E. Berry at Minneapolis, Minnesota. Cars PFE 43213 and PFE 
40922 were consigned to Tassini & Salich at New York, New York. 
The three cars were in transit at the time of respondent’s purchase 
of the cantaloupes; thereafter, they were diverted to Chicago. 

5. On August 31, respondent notified the broker that because the 
cantaloupes had not been shipped from the Mendota district, they 
would only be accepted on the basis of inspection and acceptance after 
their arrival at Chicago. Complainant did not consent to any change 
in the terms of sale. The cars arrived at Chicago on September 2 
and respondent refused to accept the cantaloupes and thereafter, 
complainant consigned car PFE 29260 to La Mantia Bros. Arrigo 
Company at Chicago for resale. The cantaloupes were resold on and 
between September 3 and 5, 1942, to various purchasers for the gross 
amount of $673.75, from which amount the following items were 
paid: Ice, $3.92; unloading cost, $3.93; freight, $426.72; cartage, 
$17.28; and commission, $47.16, leaving net proceeds of $174.74. 

6. The cantaloupes in car PFE 43213 were sold through Gridley, 
Maxon & Co., Inc., of Chicago, on September 4, 1942, for gross pro- 
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ceeds of $734.75, from which deductions for freight, cost of inspec- 
tion, ice, cartage, and commission were made, leaving net proceeds 
of $227.84. 

7. The cantaloupes in car PFE 40922 were sold by complainant 
through Fox & Godding Co., at Chicago on September 4 and 5, 1942, 
for gross proceeds of $751, from which deductions for freight, un- 
loading and cartage charges, ice, inspection, and commission were 
made, leaving net proceeds of $241.77. 

8. By respondent’s rejection of the three carloads, complainant 
suffered losses and was damaged in the amount of the difference be- 
tween the sale price of the three carloads, $1,859.35, and the total net 
proceeds of $644.35 received on resale, or $1,215, which amount has 
not been paid. 

9. The complaint was filed February 24, 1943, and within nine 
months after the cause of action accrued. 


CONCLUSIONS 


Respondent states that the most important question involved is 
that of an enforceable agreement; that since the American National 
Cooperative Exchange, Inc., acted as agent for complainant, there 
was no note or memorandum signed by respondent, the party to be 
charged, as required by the statute of frauds. There is no denial of 
an oral sale and purchase agreement and no denial that respondent 
received the original copy of the memorandum of sale issued by the 
American National Cooperative Exchange, Inc., and made no ob- 
jection to the terms of sale thereon stated. The evidence shows that 
the American National Cooperative Exchange, Inc., is an independ- 
ent broker. American Fruit Growers, Inc. vy. S. Goldsamt, Inc., 
PACA Docket No. 3136, S. 2273, and American Fruit Growers, Inc. 
v. Paul Paulos & Co., PACA Docket No. 4272, 3 AD 511. 

It is concluded that the broker was agent for both parties for the 
purpose of issuing a memorandum of sale. 

It has been held in several cases that a broker who negotiates a 
sale of produce between seller and buyer has authority, as broker, 
to issue a memorandum of sale so as to make the contract enforceable. 
I. D. Young Company v. Yonkers Fruit Company, PACA Docket 
No. 161, S. 303; Lansing B. Bailey v. Bearman Fruit Co., PACA 
Docket No. 343, S. 180; Dingfelder & Balish, Inc. v. Clowe & Davis, 
Inc., PACA Docket No. 753, S. 272. 

Where a buyer is furnished with a copy of a broker’s memorandum 
of sale, and fails to make prompt objection to the terms of sale ap- 
pearing therein, it will be assumed that the terms of sale have been 
correctly stated. Pacific Fruit & Produce Co, v. Moreggia & Son, 


PACA Docket No. 49, S. 130; J. F. Tarbell Co. v. Sam Paskoff Co., 
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PACA Docket No. 1587, S. 1074; A. A. Corte & Sons v. Midwest 
Produce Company, PACA Docket No, 2984, S. 2010. 

Although the broker in its memorandum of sale designated that 
shipment would be made from the Mendota district, it appears from 
respondent’s letter of August 31, 1942, that because shipment was 
made from Fresno, it was assumed that Fresno cantaloupes, rather 
than Mendota cantaloupes, were furnished. It is clear that the can- 
taloupes were grown in the Mendota district. Apparently the broker 
used the designation, “Shipment from Mendota District California,” 
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. be- | to indicate the area of production as well as the place of shipment. 
net | It is concluded that there was a substantial compliance with the 
has | place of shipment provision. 

Respondent’s rejection of the three carloads of cantaloupes was 
nine | Without reasonable cause and constituted a violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of the purchase price, less the net resale proceeds, and the facts should 
be published. 

lis ORDER 

ne biter - la 
- Within 30 days from the date of this decision, respondent shall 

ere . . b eer r 
e pay complainant, as reparation, $1,215, with interest thereon at 5 per 

ve ; . : 

, cent per annum from September 2, 1942, until paid. 

of TY ° . ° . is i . 

; rhe facts and circumstances, as set forth herein, shall be published. 

e ‘ . . . 4 
i“ Copies hereof shall be served on the parties by registered mail or 
ety in person, and, except as to the date of payment of reparation and 
obD- ° ° ° ; ° 
: 1 as to service on the parties, this order shall become effective 20 days 
rat after its date. 
nd- 

Ws 
ne. 

(A. D. 682 ) 
he PACA Doe. No. 4272.* Decided June 2, 1944. 
Dismissal of Complaint for Reparation for Failure to Show 

3 Want of Suitable Shipping Condition 
a 
er, Where complainant sold to respondent, through a broker, a carload of grade 

U. S. No. 1 apples while load was in transit, at a price f.0.b. shipping point, 

le. and it was diverted to another point, and during transit defects of 2% 
et decay, 6% bruises, and 10% stem punctures developed, it is held that 
the additional defects were condition defects, as distinguished under the 
i U. S. standards for apples from permanent defects which affected their 
i8 grade, and having occurred within the five-day transit period were ab- 
? normal, and, therefore, respondent’s rejection of the apples was not in 

violation of the act, and the complaint should be dismissed. 

= Pleading—Want of Suitable Shipping Condition 
re Where respondent has not pleaded want of suitable shipping condition as a 
on defense in its answer but the parties have argued the point fully, such 
n defense will be considered as if it were pleaded. 





*As explained in Prefatory Note, the indentities of the parties are not disclosed —-Ed. 
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Statute of Frauds—Broker’s Authority to Issue Memorandum of 
Sale—Failure to Object to Terms of Sale 


Where broker is authorized to negotiate a sale of produce between seller and 
buyer, he also has the authority, as broker, to issue a memorandum of 
sale so as to make the contract enforceable under the statute of frauds, 
and where the buyer is furnished with a copy of the broker’s memorandum 
of sale and fails to make promptly objection to the terms expressed therein, 
it will be assumed that the terms of the sale have been correctly stated. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Henry T. Spiegel, of Chicago, Illinois, for respondent. Mr. Raymond L. 
Dillman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator, 
PRELIMINARY STATEMENT 

In a complaint filed November 11, 1942, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
the * * * asks for damages against the respondent * * * which it 
is alleged resulted from respondent’s rejection of an interstate car- 
load shipment of apples. Respondent answering, denies that there 
was a binding contract, but alleges that if the apples had been of 
the kind and quality as represented by complainant’s agent, the ship- 
ment would have been accepted, and denies that its refusal to accept 
the shipment was a violation of the act. 

The parties have waived an oral hearing and in lieu thereof have 
submitted evidence in the form of verified statements of fact in ac- 
cordance with section 6 (d) of the act. The record also includes a 
report of investigation, a copy of which was served on complainant 
on April 5, 1942. The file shows that a copy of the complaint and 
report of investigation were forwarded to the respondent by regis- 
tered mail on April 3, 1948. Although the registry receipt card was 
not returned, respondent filed an answer to the complaint which is 
accepted as proof of service. 

Concerning the issue raised by respondent to the effect that there 
was no binding contract, because the memorandum of sale was issued 
by complainant’s agent and not by a public broker * * * in an affi- 
davit submitted by complainant, states that he is vice-president of 
the * * * which is engaged in the business of a public broker; that 
it is not the selling agent of complainant corporation but as a public 
broker it does, on occasion, negotiate sales of produce between com- 
plainant and various purchasers; that there is no community of in- 
terest between complainant and the * * * and that it is not a sub- 
sidiary of complainant corporation. Respondent, however, calls at- 
tention to this statement appearing on the letterhead used by the 
broker: “Terminal Sales Agents for * * *.” 


The apples are described in the broker’s memorandum of sale as a 
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carload of 214 inch up Jonathans, Blue Goose brand, grade U. S. 
No. 1. The number of bushels is stated, and the f.o.b. shipping point 
price of $1.40 per bushel. 

The Federal-State inspection certificate, based on an inspection 
made at * * * the loading point, describes the quality and condition 
of the apples as stated in Paragraph 4 of the Findings of Fact, and 
recites that grade defects were within tolerance, the apples being 
hard, with no decay. The inspector certified that they graded U. S. 
No. 1. The inspector also submitted a copy of his note sheets. It 
appears therefrom that defects were noted by the inspector under 
the headings: undersize, stings, hail injury, insect injury, and cuts 
and bruises. 

A Federal inspection was made at * * * five days later to deter. 
mine quality and condition. The inspector found grade defects rang- 
ing from 4 to 15 per cent, averaging approximately 10 per cent, con- 
sisting of excessive stings, misshapen, and russeting apples. ‘The con- 
dition of the apples was noted as hard. Most samples showed from 
4 to 18 per cent, a few none, averaging approximately 10 per cent 
stem punctures, with an average of 7 per cent bruises, and an average 
of 2 per cent decay, ranging in most samples from 2 to 6 per cent. 
The carload was graded as U. S. No. 1, 214 inches minimum, the 
decay, stem punctures, and bruises being factors of condition rather 
than grade when apples are graded following storage or transit. 

Respondent’s refusal to accept the apples at * * * was followed 
by their resale by complainant at that point. 


FINDINGS OF FACT 

1. Complainant is a corporation having its executive offices at 
* * * with places of business at different points in the United States, 
including * * *, 

2. Respondent is a corporation having its principal place of busi- 
ness at * * * and during all of the times referred to in the com- 
plaint, was licensed as a dealer under the act. 

3. On September 10, 1942, complainant sold to respondent, 516 
bushels of U. S. No. 1 Janathan apples, Blue Goose brand, size 21, 
inches and up at $1.40 per bushel f.o.b. * * *. The sale was negoti- 
ated by the * * * a public broker, which, on September 11, 1942, 
issued a broker’s memorandum of sale as the broker-agent of the 
buyer and seller. The apples were then in transit in car WIE 60617. 
The car was diverted at * * * on September 11, to the respondent 
ah *;%, 

4, The apples graded U. S. No. 1, size 214 inches up, at * * * at 
the time of sale and consisted of 25 per cent to full red color, mostly 
40 per cent to 75 per cent good red color. Grade defects consisted 
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of stings, hail marks, insect injury, and cuts and bruises, but were 
within the tolerance permitted for the grade. 

5. The apples arrived at * * * on September 15, 1942. Respond- 
ent had them inspected by a Federal inspector, and by the Standard 
Inspection Service, Inc. Defects in addition to those which existed 
at the time of shipment were an average of 2 per cent decay, 6 per 
cent bruises, and 10 per cent stem punctures. Respondent refused to 
accept the apples claiming that they were not in accordance with 
complainant’s sale specifications. 

6. Thereafter, complainant resold the rejected shipment through 
- * * at * * * for gross returns of $482.80, There was deducted 
demurrage, unloading costs, freight, cartage, and commissions total- 
ing $263.45, Complainant realized as net proceeds the amount of 
$169.35, and suffered loss and was damaged in the net amouré of 
$552.05, which amount has not been paid nor an, part thereof. 

7. The complaint was field on November 11, 1942, and within nine 
months after the cause of action accrued. 


CONCLUSIONS 


Respondent questions the status of the * * * as that of an inde- 
pendent broker. It is believed that the evidence shows it is a public 
broker notwithstanding the statement on its letterhead that it is ter- 
minal sales agent for complainant. A broker is an agent of his prin- 
cipal. The negotiation of all sales for complainant would not neces- 
sarily be contrary to its claimed status of a public broker. In Ameri- 
can Fruit Growers, Ine. y. S. Goldsamt, Inc... PACA Docket No. 
3136, S. 2273, it was decided that the * * * is a licensed broker. 

Respondent also contends that the broker’s memorandum of sale 
is not a memorandum of the contract signed by the party to be 
charged. A broker who negotiates a sale of produce between seller 
and buyer has the authority, as broker, to issue a memorandum of 
sale so as to make the contract enforceable. /. ). Young Company 
v. Yonkers Fruit Company, PACA Docket No, 161, 8S. 303; Lansing 
B. Bailey v. Bearman Fruit Co., PACA Docket No. 343, S. 180; 
Dingfelder & Balish, Inc., v. Clowe & Davis, Inc., PACA Docket 
No. 753, S. 272. Also see Brokers, S Am. Jur. Sec. 52. It is concluded 
that there was a binding and enforceable contract of sale. 

Although respondent has not pleaded the want of suitable ship- 
ping condition as a defense in its answer, the parties have argued 
the point fully and such defense will be considered as if it were 
pleaded. Cf. Kolberg v. Central Fruit and Grocery Co., 37 Ohio 
App. 64, 174 N. E, 144. 

Respondent argues that even though the shipping point and * * 
inspection certificates show that the apples were U. S. No. 1, as to 
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grade, they were not in suitable shipping condition when shipped, 
and bases such contention upon a comparison of the condition defects 
shown on the certificates of inspection. Complainant, on the other 
hand, contends that since the apples were sold at a price f.o.b. * * * 
and were grade U. S. No. 1 at the time of sale and were also of that 
grade on arrival at * * * five days later, complainant fully complied 
with its warranty. 

The defects found by the Federal inspector at * * * in excess of 
those found by the Federal inspector at shipping point were these: 
Decay average 2 per cent, stem punctures 10 per cent, and bruises 
6 per cent. Respecting these additional defects, complainant says: 
“These apples did not have skin punctures or bruises at shipping 
point, which was the delivery point, because the U. S. Government 
inspector at shipping point definitely found there were no skin punc- 
tures or bruises at shipping point and he inspected these apples from 
top to bottom, while Exhibit E to complaint shows that the desti- 
nation inspector only looked at the top two layers—specifically he 
seems to have looked at about 300 apples, more or less, which would 
probably constitute all together about three bushels.” 

Complainant’s obligations were something in excess of merely de- 
livering a carload of apples to the carrier for respondent that were 
at that time grade U.S. No. 1 for the reason that the terms and defi- 
nitions which have been adopted by the trade and incorporated in 
the regulations under the act will be read into the seller’s f.o.b. con- 
tract of sale. By these trade terms and definitions* one who sells 
at a price f.o.b. shipping point, a perishable agricultural commodity 
which the buyer has not examined, is required to assume the respon- 
sibility for shipment of a commodity that is in condition, if ship- 
ment is handled under normal transportation service and conditions, 
to assure delivery without abnormal deterioration at the destination 
specified in the contract of sale. Pratt Orchard Company v. Mercan- 
tile Produce Company, PACA Docket No, 319, S. 196. 

It is considered that the additional defects of 2 per cent decay, 10 


*Sec. 46.24(i) (7 CFR, Cum. Supp., 46.24(i)) “F.o.b.” (for example, ‘“‘f.o.b. Laredo, Tex.,”’ 
or even “f.o.b. California’’) means that the produce quoted or sold is to be placed free on 
board the boat, car, or other agency of the through land transportation at shipping point, in 
suitable shipping condition (see definitions of “‘suitable shipping condition,” paragraph (j) and 
(k) of this section) and that the buyer assumes all risks of damage and delay in transit not 
caused by the shipper, irrespective of how the shipment is billed. The buyer shall have the 
right of inspection at destination before the goods are paid for, but only for the purpose of 
determining that the produce shipped complied with the terms of the contract or order at time 
of shipment, subject to the provisions covering suitable shipping condition. Such right of 
inspection shall not convey or imply any right of rejection by the buyer because of any loss, 
damage, deterioration, or change which has occurred in transit. 


(j) “Suitable shipping condition,” in relation to direct shipments, means that the com- 
modity, at the time of billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale. 

(k) ‘Suitable shipping condition,” in connection with reconsigned, rolling, or tramp cars, 
means that the commodity, at time of sale, meets the requirements of this phrase as defined 
in paragraph (j) of this section, relating to direct shipments. 
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per cent stem punctures, and 6 per cent bruised apples were condition 
defects, as distinguished under the U. S. Standards for apples from 
permanent defects which affected their grade, and having occurred 
within the five day transit period, were abnormal. 

It is concluded, therefore, that respondent’s rejection of the apples 
was not in violation of section 2 of the act. The complaint should 
be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. This order shall become effective 20 days after its date. 


(A. D. 683 
In re NELSON BrotHers. PACA Doc. No. 4342. Decided June 9, 1944. 


Probationary Suspension of License 


Probationary suspension of respondent’s license ordered on the ground that 
the respondent violated the act by failing to keep records fully and cor- 
rectly disclosing all transactions involved in its business. 


Mr. Thomas F. Green, Jr., for complainant. Mr. Herman Eisenberg, of Phila- 
delphia, Pennsylvania, for respondent. Miss Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trater, 


PRELIMINARY STATEMENT 


On January 28, 1944, the complainant, A. T. Kunkel, Acting Chief, 
Fruit and Vegetable Branch, Office of Distribution (formerly Food 
Distribution Administration), filed a complaint against respondent, 
Nelson Brothers, alleging violation of section 9 of the Perishable 
Agricultural Commodities Act, 1920, as amended (7 U.S.C. 1940 ed. 
499a et seq.), in that respondent has failed to keep records which 
fully and correctly disclose all transactions in its business. 

In an answer filed February 28, 1944, respondent admitted that. it 
had violated section 9 of the act, but stated that respondent was in- 
duced to do so by B. Cohen & Company, and that respondent did not 
realize that it was violating the act. 

A prehearing conference was held in this case on April 3, 1944, 
after which respondent admitted that its accounts, records, and mem- 
oranda did not fully and correctly disclose all transactions involved 
in this proceeding, and waived a hearing. Respondent authorized the 
War Food Administrator to make findings of fact in conformity with 
this admission and to enter an order against the respondent provid- 
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ing for the publication of the facts admitted and the suspension of 
its license for a period of 90 days, to become effective only upon the 
issuance of a supplemental order at any time within three years if 
the War Food Administrator has reason to believe that respondent 
has again violated the act or the regulations issued pursuant thereto. 


FINDINGS OF FACT 


1. The complainant whose address is Office of Distribution, War, 
Food Administration, Washington, D. C., is an employee of the 
United States Department of Agriculture. 

2. The respondent, Nelson Brothers, is a partnership composed of 
Benjamin Nelson and Milton Nelson whose address is 1387 Dock 
Street, Philadelphia, Pennsylvania. 

3. The respondent was issued license No. 46380 under the act on 
April 18, 1937. Said license has been renewed each year since that 
time and is now in effect. 

4. During the month of June 1943, the respondent entered into 
agreements with B. Cohen & Company, Philadelphia, Pennsylvania, 
to purchase from the latter quantities of Florida oranges which the 
latter had purchased or was to purchase and bring to Philadelphia. 

5. The respondent paid to B. Cohen & Company the sum of $910 
about June 3, 1943, and the sum of $1,340 about June 10, 1943, which 
sums of money were to be used by B. Cohen & Company for the pur- 
chase of Florida oranges that were to be resold to the respondent. 

6. Respondent purchased oranges from B. Cohen & Company at 
Philadelphia as follows: 


Unit Total 

Date Quantity Price Ertension Price 

6/4/43 50 box $5.00 $ 250.00 

6/5/43 175 box 5.20 910.00 

6/9/43 230 box 5.15 1,250.85 

6/12/43 250 box 5.25 $1,312.50 ,340.00 
Brokerage and Help 27.50 


7. The oranges described in Finding of Fact 6 were delivered to 
the respondent from carlots and trucklots which B. Cohen & Com- 
pany had purchased at Baltimore, Maryland, and brought to Phila- 
delphia. 

8. The advance payments of $910 and $1,840 described in Finding 
of Fact 5 were in payment for the oranges purchase! as described 
in Finding of Fact 6. 

9. The respondent did not enter in its purchase book and failed to 
make and keep a correct record of the actual purchases described in 
Finding of Fact 6, but in lieu thereof, entered in its purchase book 
the following fictitious purchases of produce from B. Cohen & Com- 


pany: 
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Date Quantity Unit Price Extension Total Price 
6/4/43 50 or. $4.65 $232.50 
5 plum 3.50 17.50 
_- $250.00 
6/5/43 175 or. 4.24 742.00 
50 plum 3.20 160.00 
2 plum 4.00 8.00 


6/9/43 or. 4.65 604.50 

or. 4.65 465.00 

or. 4.65 181.35 

a 1,250.85 
6/12/43 or. ; 1,060.00 
plum 4 237.50 
plum ‘ 15.00 


1,312.50 


Brokerage and Help 27.50 
——_ 1,340.00 


10. The records described in Finding of Fact 9 are incorrect and 
respondent has failed to keep records which fully and correctly dis- 
close all transactions in its business. 

11. The complaint was filed on January 28, 1944, which was within 
the two-year period permitted by the act for the filing of a dis- 


ciplinary complaint. 
CONCLUSIONS 

Respondent failed to keep records which fully and correctly dis- 
closed all transactions in its business, and this failure constitutes a 
violation by respondent of section 9 of the act. The order consented 
to by respondent should be issued. 

ORDER 

Respondent’s license is hereby suspended for 90 days. Such sus- 
pension shall not take effect, however, provided respondent within 
20 days hereof shall have filed with the hearing clerk (1) its written 
request that the suspension be held in abeyance, and (2) its written 
consent that the suspension order may be made effective at any time 
by supplemental order herein without further hearing, but with at 
least 5 days’ notice to the respondents, if the War Food Adminis- 
trator finds within a period of three years from the date hereof that 
the respondent has again violated any of the provisions of the act 
and the regulations issued pursuant thereto. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this document shall be served on the parties by registered 
mail or in person. 
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(A. D. 684) 


GENTILE Bros. COMPANY Vv. KARDONSKY PRovUcCE COMPANY AND WILLIE FRADEN 
PropucE CoMpANy. PACA Doc. No. 4284. Decided June 12, 1944. 
Petition for Reconsideration Denied 


Respondent’s petition for reconsideration denied by decision after reconsidera- 
tion on the ground that the record supports the original order which is 
hereby reinstated, and the prior stay order is set aside. 


J. B. Carr, of Cincinnati, Ohio, for complainant. W. Gerry Miller, of Fort 
Lauderdale, Florida, for respondent, Kardonsky Produce Company. F. W. 
Woodley, Jr., and Miss Rufe D. Edwards, Examiners. 

Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator, 


ORDER ON RECONSIDERATION 

On February 24, 1944, Gentile Bros. Company, the complainant, 
was awarded $380.80 reparation against the respondent, Kardonsky 
Produce Company. The complaint as to respondent Willie Fraden 
Produce Company was dismissed (2 AD 111). Respondent Kar- 
donsky Produce Company filed a petition for reconsideration on 
March 10, 1944, claiming that the record does not support the award. 

The record has been reexamined. It appears that the evidence sub- 
mitted by complainant supports the award made, and that what 
respondent Kardonsky Produce Company offered i is insufficient to 
cast doubt upon that evidence. 

The order of February 24, 1944, which was stayed by the order of 
March 17, 1944 (3 AD 211), appears to be supported by the record. 
The stay order is hereby set aside and the original order of February 
94, 1944, is reinstated. However, the effective date of the reinstated 
order shall be 20 days after the date of this order. Copies of this 
order shall be served on the parties by registered mail or in person, 
and it shall be given the same publication as was given the order of 
February 24, 1944. 


(A. D. 685) 


KREINER-GREEN COMPANY v. JAMES D1Gracomo. PACA Doc. 4199. Decided 
June 15, 1944. 


Failure to Pay Constitutes Failure to Account Under Section 2 (4) of the Act 

Prior to Amendment Thereof—Intention of Congress by Amendment was to 

Clarify and Remove Doubt as to Prior Intent of Congress—Promissory Note 
As Evidence of Indebtedness and Not Payment for Purchase Price 


Where respondent sent a promissory note to complainant for two shipments 
of peaches which was accepted by complainant as evidence of the indebted- 
ness and not as payment, and respondent in its answer alleged that its 
financial condition made it unable to pay the amount due, that failure to 
pay did not constitute a violation of the act, and that the Secretary ‘is 
without jurisdiction to require payment, it is held that (1) prior to the 
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August 27, and on September 1, 1941, he sold to respondent a total 
of 667 bushels of peaches; that thereafter, respondent sent to com- 
plainant a promissory note dated October 18, 1941, due in 60 days 
after date, for $841.40, the total amount of the unpaid price; that com- 
plainant wrote respondent that the note would be accepted as evi- 
dence of the debt but not as settlement of the account; that attempts 
were made to collect the amount due but no suit had been brought. 
The note was copied into the hearing record. 

A motion made by respondent for dismissal of the complaint on 
the ground that complainant had not met the burden of proof was 
over-ruled by the examiner. 





amendment of Section 2 (4) of the act on April 6, 1942, the words “‘to fail 
or refuse truly and correctly to account promptly,” included the failure of 
a dealer to pay as well as the failure of a commission merchant to account 
and pay, (2) respondent’s failure to pay was in violation of the act, (3) 
the promissory note was evidence of respondent’s obligation but did not 
constitute payment, and therefore, (4) reparation should be awarded com- 
plainant for the full amount of the purchase price. 


F. E. Green, pro se. Mr. Frank M. Lario, of Camden, New Jersey, for re- 
spondent. Mr. John Regan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 


The complainant, Kreiner-Green Company, in a formal complaint 
filed against respondent, James DiGiacomo, on June 13, 1942, under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seq.), asks for reparation in the amount of the unpaid price 
of two interstate shipments of peaches. 

Respondent in his answer, admits the purchase and nonpayment 
of the price and alleges that the sale was made on credit, with no 
specific time stated for payment of the price; that due to respondent’s 
financial condition he has been unable to pay the amount due com- 
plainant; that the Secretary of Agriculture has no jurisdiction to 
require payment; and respondent denies that his failure to pay 
amounts to a violation of the act. 

A formal hearing was held at Camden, New Jersey, on September 


1943. IF. E. Green, of complainant partnership, testified that on 


FINDINGS OF FACT 


1. Complainant is a partnership consisting of Frederick E. Green 
and Minnie C. Green, whose post office address is 15 E. Camden 
Street, Baltimore, Maryland. 

v9 


Respondent is an individual whose post office address is Wil- 


liamstown, New Jersey. During all of the times referred to in the 
complaint, respondent was licensed under the act. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 685 
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3. On August 27, 1941, respondent purchased from complainant 
308 bushels of peaches at a price of $1.10 per bushel, and on Septem- 
ber 1, 1941, purchased from complainant 359 bushels of peaches at 
$1.40 per bushel, f.o.b. Smithsburg, Maryland, for shipment to Wil- 
liamstown, New Jersey. The total agreed price amounted to $841.40. 
Complainant delivered the peaches to respondent who transported 
them by truck to Williamstown, New Jersey. 

4. Respondent failed to pay complainant the total agreed price 
or any part thereof, and there remains due and owing complainant 
from respondent $841.40. Respondent sent a promissory note to com- 
plainant dated October 18, 1941, which complainant accepted as evi- 
dence of the indebtedness and not as payment of the amount due. 

5. Informal complaint was filed by complainant on November 25, 
1941, which was within nine months from the date of accrual of the 
cause of action. 


CONCLUSIONS 


Respondent contends that the evidence fails to establish a violation 
of the act by respondent’s mere failure to pay the price of the peaches. 
Prior to the amendment of section 2 (4) of the act on April 6, 1942, 
the statute was as follows: 

“Tt shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce. 

“For any commission merchant, dealer, or broker to fail or refuse 
truly and correctly to account promptly in respect of any transaction 
in any such commodity to the person with whom such transaction is 
wea a 

Respondent relies upon the decision in /wata v. Western Fruit 
Growers, Ine., 90 F. (2d) 575 (C.C.A. 9th, 1937). The court found 
the complaint in that case insufficient in several respects, saying: 
“Since the complaint in this action does not allege that appellee was 
a commission merchant, dealer, or broker, or that the transaction be- 
tween appellant and appellee was a transaction in interstate or foreign 
commerce, or that appellee has failed or refused truly and correctly 
to account promptly to appellant in respect of that transaction, or 
that appellee has in any other respect violated section 2 of the Perish- 
able Agricultural Commodities Act, we must and do assume that the 
complaint filed with the Department was equally defective, and that 
no valid reparation order was or could be predicated thereon.” How- 
ever, without exception during a period of more than 10 years, we 
construed the provision “to fail or refuse truly and correctly to ac- 
count promptly” as including a failure to pay. Baker Brothers v. 
Mersel & Fortgang, PACA Docket No. 26, S. 11 (1931) ; Dingfelder 
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v. Great Lakes Produce Corp., PACA Docket No. 273, S. 59 (1932) ; 
Harrison & Morris, 1 AD 262 (1942); Tilghman and Gilley v. M. 
Membraga, 2 AD 13 (1943). Such construction seems to have been 
in harmony with the intention of Congress. During the considera- 
tion of the bill in the House, objection was voiced to making the De- 
partment a collection agency. Unless it was recognized that the act 
required payment to be made by a dealer, commission merchant, or 
broker, there would have been no purpose in the criticism made.* 

The Produce Agency Act (7 U.S.C. 1940 ed. 491), employs similar 
language. In United States v. Rehwold et al., 44 F. (2d) 663 (S.D. 
Calif. 1930), reference is made to the opinion of the author of the 
bill, which was given to the House Committee on Agriculture, that 
the words “truly and correctly to account therefor” included pay- 
ment. The court said: “It is inconceivable that Congress merely in- 
tended to legislate against forwarding a false statement to the shipper 
to enable the latter to persue a civil remedy for the recovery of the 
amount, and I deem it more logical that Congress designed to pro- 
tect shippers of products in interstate commerce from misappropria- 
tion by their agents and to compel a true accounting of the trans- 
actions and remission of the proceeds of sale.” 

In suits on surety bonds, it has been held that the obligation to ac- 
count for funds includes the duty to pay over the funds. Hale County, 
Texas v. American Indemnity Company, 63 F. (2d) 275, 278 (C.C.A. 
5th, 1933) ; Port of Seattle v. Fidelity & Deposit Company of Mary- 
land, 24 F. Supp. 434 (N.D. Wash. 1938). 

The intent and purpose of Congress in thé enactment of the April 
6, 1942, amendment to section 2 (4) of the act, was to clarify and 
remove any doubt as to the prior intention of Congress to make un- 
lawful the failure of a dealer to pay, as well as the failure of a com- 
mission merchant to account and pay. 

It is concluded that respondent’s failure to pay was, and is, in vio- 
lation of section 2 of the act; that the promissory note is only evidence 
of the indebtedness and was not given by respondent nor accepted by 
complainant as payment; that reparation should be awarded com- 
plainant in the amount the unpaid price, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $841.40, with interest thereon at 5 per 
cent per annum from September 1, 1941 until paid. 

The facts and circumstances, as set out herein, shall be published. 


*72 Cong. Ree. 8537-8548 (1980). 
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Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 686) 


PACA Doc. No. 4237.* Decided June 15, 1944. 
Dismissal of Proceeding Based On Consent of Parties 


Since there has been a settlement of the reparation award issued, by consent 
of the parties, this proceeding, including respondent’s petition for recon- 
sideration and rehearing, is dismissed. 


Messrs. Duffy and Robins, of Nogales, Arizona, for complainant. Messrs. 
Blonder, Levin and Ressman, Mr. Alexander Golbus, and Mr. S. H. Bod- 
dinghouse, all of Chicago, Illinois, for respondent, Miss Rufe D. Edwards, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


DISMISSAL OF PROCEEDING 

An order was issued on December 20, 1943 (2 AD 767), awarding 
reparation to the complainant. Respondent filed a petition for recon- 
sideration and rehearing on January 7, 1944. The original order was 
stayed by order dated January 12, 1944 (3 AD 23). However, com- 
plainant and respondent, on May 1, 1944, filed a joint motion stating 
that this case had been settled and asked that the proceeding be dis- 
missed with prejudice. Therefore, since there has been a settlement 
of the reparation award issued, respondent’s petition for reconsidera- 


tion and rehearing is dismissed. 


(A. D. 687) 


In re M. S. STEIN ComPANY. PACA Doc. 4343. Decided June 19, 1944. 


Probationary Suspension of License—False Statements— 
False Records and Reports 


Probationary suspension of respondent’s license ordered on the ground that 
respondent violated the act by making false statements for the purpose of 
delaying and obstructing investigation with respect to complaints made 
under the act, and because respondent failed to keep proper records fully 
and correctly disclosing all transactions involved in its business of selling 
produce. 


Mr. Clarence H. Girard, for complainant. Mr. Joshua W. Miles, of Baltimore, 
Maryland, for respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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PRELIMINARY STATEMENT 
On January 28, 1944, the complainant, A. T. Kunkel, Acting Chief, 
Fruit and Vegetable Branch, Office of Distribution (formerly Food 
Distribution Administration), filed a complaint against respondent, 
M. S. Stein Company, alleging violation of section 2 and section 9 
of the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S.C. 1940 ed. 499a et seq.), in that respondent had made false 
statements for a fraudulent purpose and had failed to keep records 
which fully and correctly disclose all transactions in its business. 

A prehearing conference was held on February 29, 1944, after which 
respondent filed an admission of the facts alleged in the complaint, 
and waived a hearing. Respondent also authorized the War Food 
Administrator to. make and enter findings of fact in conformity with 
the facts alleged in the complaint and to enter an appropriate order 
based’ upon the findings of fact so made and entered. 

On March 28, 1944, complainant recommended to the War Food 
Administrator that in view of the voluntary admission by respondent 
of the facts alleged in the complaint, an order be entered providing 
for the publication of the facts and a probationary suspension of 



















respondent’s license. 
The examiner made a report proposing findings of fact, conclu- 
sions and order similar to those contained herein. No exceptions to 







the report were filed. 










FINDINGS OF FACT 

1. The complainant whose address is Office of ‘Distribution, War 
Food Administration, Washington, D. C., is an employee of the De- 
partment of Agriculture. 

2. The respondent, M. S. Stein Company, is a partnership com- 
posed of Maurice S. Stein, Jay L. Weinstein and Charles Levin, 
whose address is 610 East Lombard Street, Baltimore, Maryland. 

3. Respondent was issued License No. 85256 under the act on July 
19, 1943, which license is now in effect. 

4. On August 18, 1943, and subsequent dates, an authorized rep- 
resentative of the War Food Administration informed the respondent 
that he was investigating a complaint under the provisions of the act 
and demanded that the respondent produce for his examination all 
of its records relating to its receipt, handling, and selling of car of 
oranges WFEX 67177 and other shipments of produce which the 
respondent had received from and sold for the account of the Occee 
Fruit Packers in the State of Florida. 

5. In compliance with the demands for the production of its records 
showing the sale of the car of oranges, WFEX 67177, the respondent 
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presented to the investigator a copy of an invoice of sale showing 









hief, the following : 
‘ood “B. CoHEN & Co. June 3, 1943 
lent Philadelphia, Pa. 
’ 6/3 160 tematees ........-. 3.00 $450.00 
on 9 Loading Charge =.=... ...-. 1.50 451.50 
ided C/4 580 O€GNGR6 ....<—5.- 3.50 $1,837.50 
Approx. freight ............<- 3.88.50 2,226.00 











2,677.50 
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Paid M. S. Stein Co. 











































SS. 6/4/43 J. Stein Check” 
hich 6. On the investigator’s demand for their records showing their 
int, source of and payment for the tomatoes referred to in Finding of 
‘ood Fact 5, the respondent presented to the investigator its account sales 
vith showing the following: 
rder 
“By M. S. STEIN Co. 
For the account of L. R. Hesser, Altoona, Pa. 
‘ood 
lent WES 8662655 2sncLcnanee on tomatoes: 3.00 450.00 
aid M. S. Stein Co. 

ling 5/12/43” 
1 of 7. On August 18, 1943, one of the partners of respondent, Jay L. 

Weinstein, stated to the investigator that the invoice and account 
clu- sales described hereinbefore were correct; that he perSonally sold to 
ato B. Cohen & Company the tomatoes as described in the invoice; that 

these tomatoes were received from and sold for the account of L. R. 

Hesser of Altoona, Pennsylvania; and that an accounting was made 
Var to L. R. Hesser as described in Finding of Fact 6. 
De- 8. About June 4, 1943, the respondent sold the car of oranges, 

WFEX 67177, to B. Cohen & Company or J. Stein, but the respond- 
sae ent did not receive or sell the tomatoes referred to above. 
a 9. Respondent's records described in Findings of Fact 5 and 6 
: herein are incorrect and false, and the statements of Jay L. Weinstein 
to the investigator described in Finding of Fact 7 herein were in- 
uly correct and false. 

10. The respondent used sales tickets which were not consecutively 
- numbered, and these tickets did not bear the respondent’s name and 
ent many did not show the names of cash buyers regardless of the amounts 
act involved. 
all 11. The complaint was filed on January 28, 1944, which was within 
of the two-year period permitted by the act for the'filing of a disei- 
the plinary complaint. 
cee 
CONCLUSIONS 

rds Respondent made false and incorrect records and statements for 





the fraudulent purpose of delaying and obstructing the exercise of a 





526 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 688 


lawful function of the United States Government, namely, investi- 
gations under section 6 of the act with respect to complaints alleging 
violations of section 2. Therefore, these false and incorrect records 
and statements made by respondent constitute a violation by the 
respondent of section 2 of the act. The respondent’s failure to keep 
records fully and correctly disclosing all transactions involved in its 
business constitutes a violation by the respondent of section 9 of the 
act. 
ORDER 

Respondent’s license is hereby suspended for 90 days. Such sus- 
pension shall not take effect, however, provided respondent within 20 
days hereof shall have filed with the Hearing Clerk (1) its written 
request that the suspension be held in abeyance, and (2) its written 
consent that the suspension order may be made effective at any time 
by supplemental order herein without further hearing, but with at 
least 5 days’ notice to the respondent, if the War Food Administrator 
finds within a period of three years from the date hereof that the 
respondent has again violated any of the provisions of the act and 
the regulations issued pursuant thereto. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this report shall be served on the parties by registered 
mail or in person, 


(A. D. 688) 
PACA Doc. No. 4272.* Decided June 20, 1944. 


Prior Order Stayed Pending Decision for Reconsideration 


Prior order in this proceeding dismissing complaint stayed to provide sufficient 
time for decision on respondent’s petition for reconsideration. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Harry T. Spiegel, of Chicago, Illinois, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
STAY ORDER 
sv order dated June 2, 1944, in the proceeding described above, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seg.), the complaint was dismissed. Such dismissal 
order was served on the parties by registered mail. Complainant has 
filed a petition for reconsideration. In accordance with the rules of 
practice (7 CFR, Cum. Supp., 47.41(b)), and to provide sufficient 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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time for the service of such petition, the filing of respondent’s answer 
thereto, and consideration thereof, the order of June 2, 1944, is hereby 
stayed pending the decision on the petition for reconsideration. 

This order shall be served on the parties by registered mail or in 
person. 


(A. D. 689) 


PACA Doc. No. 4087.* Decided June 21, 1944. 


Dismissal of Complaint for Reparation on Basis of Payment in Full 


Motion of the Fruit and Vegetable Branch, Office of Distribution, to dismiss 
complaint for the reason that the respondent has paid in full the amount 
, due complainant, granted. 


Mr. Handley C. Harrison, for complainant, Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 
DISMISSAL OF COMPLAINT 
On December 15, 1941, in this disciplinary proceeding under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seg.), a complaint was filed by H. A. Spilman, Fruit and 
Vegetable Division, Agricultural Marketing Service, charging re- 
spondent with failure to pay $462.50, the agreed purchase price for a 
‘arload of tomatoes. The record shows no answer filed by respondent. 
On May 22, 1944, the Fruit and Vegetable Branch, Office of Dis- 
tribution, through its attorney, filed a motion to dismiss the com- 
plaint for the reason that respondent has paid the full amount due 
and owing for the tomatoes. Accordingly, the complaint is dismissed. 


(A. D. 690) 
In re B. Conen & Company. PACA Doc. No. 4338. Decided June 28, 1944. 


Suspension of License Held in Abeyance—Failure to Keep Records 


Since respondent failed to keep records which fully and correctly disclose all 
transactions involved in its business, its license is hereby suspended for a 
period of 90 days, such suspension, however, shall be held in abeyance but 
may become effective at any time by a supplemental order without further 
hearing, if the War Food Administrator finds within a period of three 
years from the date hereof that respondent has again violated the act. 


Mr. Thomas F. Green, Jr., for complainant. Messrs. Appel & Ettinger, of Phila- 
delphia, Pennsylvania, for respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


*As explained in Prefatcry Note, the identities of the parties are not disclosed.—Ed. 
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PRELIMINARY STATEMENT 


On January 28, 1944, the complainant, A. T.“Kunkel, Acting Chief, 
Fruit and Vegetable Branch, Office of Distribution (formerly Food 
Distribution Administration), filed a complaint against respondent, 
B. Cohen & Company, alleging violation of section 9 of the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
in that respondent had failed to keep records which fully and cor- 
rectly disclose all transactions in its business. 

In an answer filed March 1, 1944, respondent set up the defense 
that the facts alleged in the complaint were ascertained by the De- 
partment of Agriculture from the Office of Price Administration, and 
that the latter agency had agreed that such information given it by 
the respondent would be immune from liability either criminal, penal, 
or civil. On May 12, 1944, respondent filed a waiver of the affirma- 
tive defense pleaded in its answer, and waived a hearing. Respond- 
ent also consented to the entry of an order providing for the publica- 
tion of the facts and circumstances in conformity with the pleadings, 
and the suspension of respondent’s license for a period of 90 days, 
to become effective only upon the issuance of a supplemental order 
at any time within three years if the War Food Administrator has 
reason to believe that the respondent has again violated the act or 
the regulations thereunder. On May 20, 1944, complainant filed a 
recommendation that the War Food Administrator enter an order 
as consented to by respondent. 

The examiner made a report proposing findings of fact, conclusions 
and order similar to those contained herein. No exceptions to the 
report were filed. 

FINDINGS OF FACT 

1. The complainant, whose address is Office of Distribution, War 
Food Administration, Washington, D. C., is an employee of the 
United States Department of Agriculture. 

2. The respondent, B. Cohen & Company, is a partnership com- 
posed of Benjamin Cohen and Joseph Cohen, whose address is 116 
Spruce Street, Philadelphia, Pennsylvania. 

3. The respondent was issued License No. 63824 on October 2. 
1939. Said license has been renewed each year since that time and 
is now in effect. , 

4. About May 29, 1943, respondent purchased from or through 
M. Harris & Company of Philadelphia, Pennsylvania, for $1,384.25, 
262 boxes of oranges from car PFE 40030 which was shipped from 
Florida to Philadelphia. The respondent did not enter this purchase 
of oranges in its purchase book or other records. 
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5. About June 4, 1943, respondent, acting through J. Stein, a 
broker, purchased on track at Baltimore, Maryland, from W. H. 
Harvey & Son, a carload of 475 boxes of oranges in car FGE 51051, 
which was delivered to the respondent at Philadelphia, Pennsylvania, 
for the approximate sum of $2,345.75. The respondent placed in its 
file an invoice issued by W. H. Harvey & Son showing that these 
oranges were purchased on June 4, for $2,014, delivered Philadelphia, 
and a sales ticket issued by W. H. Harvey & Son showing that 110 
packages of tomatoes and one package of beans were sold June 4 for 
$331.75. The total of these two purported purchases was $2,345.75, 
The respondent did not enter in its purchase book or other records 
the actual purchase of oranges, but did enter in the purchase book 
a fictitious purchase of tomatoes and beans for $331.75. 

6. Following the arrival of the car of oranges, FGE 51051, at 
Philadelphia, about June 8, 1948, the respondent sold them to Luber 
and Finkelstein of Philadelphia, Pennsylvania at $5.50 a box, or for 
the total delivered price of $2,612.50, and delivered 474 boxes, but 
respondent did not correctly enter this transaction in its sales book 
or other records. In lieu of the true sale described above, the re- 
spondent entered in its sales book the following fictitious sale to 
Luber and Finkelstein under date of June 8, 1943: 


474. ovemned Gk: DOGS ono icicccnaetnencededeee $2,170.92 
105 plums at $4.15 ------- aN eA en peer 5 ee 435.75 
Carte GEG TRON. So once cwnanenstceacanamaen eens 5.83 


$2,612.50 


7. About June 4, 1943, the respondent acting through a broker, 
J. Stein, purchased on track at Baltimore, Maryland, from M. S. 
Stein Company, a car of oranges WEE 67177 at $5.10 a box or for 
the total sum of $2,677.50 delivered at Philadelphia. The 525 boxes 
in the car were shipped from Florida to Baltimore, Maryland, anc 
then to the respondent at Philadelphia, Pennsylvania. Respondent 
did not enter this transaction in its purchase book or other records 
but did place in its invoice file, an invoice dated June 17, 1943, issued 
by M. S. Stein Company, showing the sale of these oranges at a 
fictitious price of $3.50 a box or for the total sum of $1,837.50 f.o.b. 
Florida. 

8. In connection with the orange transaction described in Finding 
of Fact 7, the respondent entered in its purchase book under date of 
June 3, a fictitious purchase from M. Stein of 150 packages of to- 
matoes at $451.50 which sum added to $1,837.50 and the freight 


a ee 


charges on car WFE 67177 make a total of $2,677.50. 
9. The respondent sold from car WFE 67177 to Max Harris & 
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Company at Philadelphia, 150 boxes of oranges at $5.20 a box, but 
did not enter this sale in its sales book. 

10. About June 8, 1943, the respondent, acting through a broker, 
J. Stein, purchased from Tamburo Brothers at Baltimore, Maryland, 
at $5.25 a box or for the total sum of $2,656 delivered Philadelphia, 
a carload of approximately 506 boxes of oranges which were shipped 
from Florida in car FGE 44376 to Baltimore, Maryland, and then 
to the respondent at Philadelphia, Pennsylvania. The respondent 
placed in its invoice file an invoice issued under date of June 8, 1943, 
by Tamburo Brothers showing the sale to “Cash” of these oranges 
at $4.24 a box plus $6.30 diversion charge, a total of $2,147.50 de- 
livered Philadelphia, but respondent did not enter in its purchase 
book or other records the actual purchase. 

11. From the above described shipments of oranges or other ship- 
ments received in interstate commerce, the respondent made the fol- 
lowing sales of oranges to Nelson Brothers at Philadelphia, Pennsyl- 
vania, but did not correctly record these sales in its sales tickets, in 
its sales book, or in other records: 


Date No. Boxes Unit Price Total Price 
6/4/43 IR oot oo hs cs $ 5.00 $ 250.00 
6/5/43 175 ri, Mi ee dk trees 2a 5.20 910.00 
6/8/43 10 ee ed aetna a 4.90 ) . 

10 BE Ay eh Nn dance 5.15 { 100.50 
6/9/43 230 Se . Weketigoree ea 5.15 1,250.85 
6/12/43 250 ein lene rk 5.25 ) ; 

Brokerage and Help ---------- 27.50 § 1,540.00 


12. In lieu of the correct entries covering the actual sales to Nelson 
Brothers, the respondent entered in its sales book the following 
fictitious sales to Nelson Brothers: 


Date No. Packages Commodity Price Extension Amount 
6/4/43 50 oranges $465 $232.50 

5 plums 3.50 17.50 $250.00 
6/5/43 175 oranges 4.24 742.00 
50 plums 3.20 160.00 

2 plums 4.00 8.00 910.00 
6/8/43 10 oranges 4.65 46.50 
10 oranges 4.65 46.50 

1 lemon eas 7.50 100.50 
6/9/43 130 oranges 4.65 604.50 
100 oranges 4.65 465.00 

39 oranges 4.65 181.35 1,250.85 
6/12/43 250 oranges 4.24 1,060.00 
50 plums 4.75 237.50 
3 plums 5.00 15.00 

Brokerage and Help 27.50 1,340.00 


13. During the times set out herein, the respondent failed to keep 
a receiving record showing in chronological order all lots of perish- 
able agricultural commodities received by it. Respondent also failed 
to retain invoices on various lots of perishable agricultural com- 
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modities purchased and received by it, and failed to keep records 
showing fully for what various payments of money were made. 
Respondent failed to keep sales tickets covering the previously de- 
scribed resales of oranges to Nelson Brothers except the resale of 
20 boxes received on June 8. Respondent failed to use and keep sales 
tickets which were consecutively numbered and which bore its own 
name, and failed to show on the tickets kept, the dates of many sales 
and the names of many cash buyers. Respondent has thus failed to 
keep records which fully and correctly disclose all transactions in 
its business. 

14. The complaint was filed on January 26, 1944, which was within 
the two-year period allowed for the filing of a disciplinary complaint. 


CONCLUSIONS 
Respondent failed to keep records which fully and correctly disclose 
all transactions in its business and this failure constitutes a violation 
by respondent of section 9 of the act. 


ORDER 

Respondent’s license is hereby suspended for 90 days. Such sus- 
pension, however, shall be held in abeyance but may be made effec- 
tive at any time by supplemental order herein without further hear- 
ing, upon at least 5 days’ notice to the respondent, if the War Food 
Administrator (or any person authorized to perform his functions), 
finds within a period of three years from the date hereof that the 
respondent has again violated any of the provisions of the act and 
the regulations issued pursuant. thereto, 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this document shall be served on the parties by registered 


mail or in person. 





COURT DECISIONS 


UNITED STaTEs v. ELM SprING Farm, Inc., et al., * 38 F. Supp. 508. Decided 
March 31, 1941. 


DISTRICT COURT, D. MASSACHUSETTS 
Co-operative Associations—Handler of Milk, Who Is—Scheme to Evade Order 


Where a corporate handler of milk formed a co-operative association in further- 
ance of a scheme to show that they were producers, and therefore not 
subject to regulation under milk marketing order of the act, took title to 
cattle of milk producers, paying therefor partly by mortgage and partly 
by issuance of stock, without change in conduct of the business by either 
producers or handler, it is held that the corporate handler did not become 
a producer, and should comply with the milk marketing order as a handler. 


Co-operative Associations—Immunity From Prosecution Under 
Federal Anti-Trust Laws 


While dairymen may join together to form a co-operative association for the 
purpose of collectively processing and marketing milk which they produce, 
the mere naming an association a co-operative cannot affect its real char- 
acter so as to avail itself of the immunity from prosecution under federal 
anti-trust laws guaranteed by the Capper-Volstead Act.+ 

Action by the United States of America against the Elm Spring 
Farm, Inc., to compel compliance with the Agricultural Marketing 
Agreement Act of 1937, 7 U.S.C.A. § 601 e¢ seg., and with an order 
issued thereunder. 

Permanent injunction granted. 

Memorandum in compliance with Federal Rules of Civil Pro- 
cedure, rule 65(d), 28 U.S.C.A. following section 723c. 

John A. Canavan, Sp. Asst. to Atty. Gen., and John M. Durbin, 
of Washington, D. C., for United States. 

Warren Patten, of Boston, Mass., for Elm Spring Farm, Inc., 
Francis Cummings, Etta S. Giles and Harry C. Fallis. 

David Greer (of Greer, Dalton & Crane), of Boston, Mass., for 
Howard L. Chisholm and Elm Spring Farm Cooperative. 

Sweeney, District Judge. 

The plaintiff seeks a preliminary injunction to restrain the de- 
fendant Elm Spring Farm Cooperative (hereinafter referred to as 
the Cooperative), its officers, agents, servants and attorneys from dis- 
posing of, or encumbering, any of the assets of the Cooperative dur- 
ing the pendency of this litigation, except in the regular course of 
business, and to compel it to comply as a handler of milk with the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 601 
et seq., and Order No. 4, as amended, particularly with reference to 
making payments to the Market Administrator in accordance with 
bills rendered to it. 


*Affirmed in 127 F. 2d 920, post, p. 540.—Ed. 
tReference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.-- Ed. 
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A motion to dismiss has been filed in behalf of the defendants Elm 
Spring Farm, Inc., Cummings, Giles, Fallis, and Chisholm. As 
reason therefor the defendants assert that the bill of complaint fails 
to state a claim upon which relief may be granted against them, and, 
in the case of Chisholm, the additional ground that the complaint 
sets forth no ground for recovery at law. In the case of the de- 
fendant Elm Spring Farm, Inc., additional grounds for the motion 
are that defective and improper service was made on it, and that the 
action does not include certain necessary and indispensable parties. 
A motion to strike certain allegations in the bill was also filed by all 
defendants, with the exception of Chisholm. A claim for a jury trial 
on the merits has been filed by the defendants. Nothing in this state- 
ment is to be construed as deciding that claim, which is specifically 
reserved to the Judge who will preside at the hearing on the merits. 
This memorandum is limited to the question of a preliminary injunc- 
tion and to the motions filed by the defendants set forth above. The 
effect of granting a preliminary injunction against the defendant 
Klm Spring Farm Cooperative will be so pronounced in the conduct 
of its business that the court has held extensive hearings over a period 
of five days in order that all parties might have an opportunity to 
present such evidence as they deemed advisable. 

The ultimate question to be decided is whether Elm Spring Farm 
Cooperative is a producer as defined in Order No. 4, as amended, 
and whether the milk with which the Cooperative deals is its own 
farm production. If it clearly appears that it is not a producer, and 
that its milk is not “own farm production”, an injunction should 
issue to compel compliance, as a handler, with the Act and the Order 


thereunder. 


FINDINGS OF FACT 

In order to get a clear picture of the present set-up, it is necessary 
to review the history of the formation of Elm Spring Farm Co- 
operative, and its predecessor corporations, to note the persons inti- 
mately connected with them, and to take notice of the relations be- 
tween the predecessor corporations and the plaintiff. 

Prior to August 1, 1937, the defendant Etta S. Giles was the sole 
stockholder of Elm Spring Farm Co., a corporation organized under 
the laws of Massachusetts. On August 1, 1937; Order No. 4, as 
amended, became effective. An action was begun by this plaintiff 
seeking to compel the Elm Spring Farm Co., to comply with the 
Agricultural Marketing Agreement Act of 1937 and Order No. 4, as 
amended. A stipulation was filed in that case in which it was agreed 
that the defendant would be bound by the determination of a similar 
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case then on appeal to the Circuit Court of Appeals for this Circuit. 
Green Valley Creamery v. United States, 108 F.2d 342. That case 
was designated United States of America et al., v. Wm. T. Jones 
Company. In the Jones case a decree was entered requiring the de- 
fendant affirmatively to comply with the provisions of Order No. 4, 
as amended. 

During 1938 and 1939, the defendant Chisholm was the manager 
of Elm Spring Farm Co. One Julia M. Cummings, wife of the 
defendant Francis Cummings, together with Chisholm and Giles 
were its directors. The defendant Cummings, although having no 
connection with the corporation, was. consulted from time to time 
in an advisory capacity. 

In January of 1940, there was talk between the defendants Cum- 
mings and Chisholm and their counsel about the possible formation 
of a corporate cooperative to engage in the production and distri- 
bution of milk. On March 16, 1940, the president of Elm Spring 
Farm Co., was authorized to execute and deliver an option to the 
defendant Cummings for the sale of all the assets of that corpora- 
tion. These had a value of approximately $30,000. This option was 
never exercised. Thereafter, the defendant Cummings contacted 
dairymen in the Lyme, New Hampshire, area to ascertain their in- 
terest in the cooperative plan. 

On May 1, 1940, Elm Spring Farm, Inc., a Massachusetts corpora- 
tion, was formed. Etta S. Giles was president, the defendant Chis- 
holm was treasurer, and the board of directors consisted of the de- 
fendants Chisholm, Giles, and Cummings. At or about that time 
the board of directors of Elm Spring Farm, Inc., purchased all of 
the assets of Elm Spring Farm Co., and paid therefor with the stock 
of Elm Spring Farm, Inc. Etta S. Giles, who was the sole stock- 
holder of Elm Spring Farm Co., then contracted with the defendant 
Chisholm to sell him one-half of the stock in Elm Spring Farm, Inc., 
in exchange for a note in the amount of $15,000. Elm Spring Farm, 
Inc., continued to operate the business as the successor corporation 
to Elm Spring Farm Co., and so operated until about June 15, 1940. 

There is no claim made that either of these predecessor corpora- 
tions were producers. They were handlers of milk within the mean- 
ing of that term as defined in Order No. 4, as amended. 

The defendant Cummings, having received favorable response 
from the dairymen in and around Lyme, New Hampshire, proceeded 
to incorporate the defendant Elm Spring Farm Cooperative. This 
was organized on May #1, 1940, by the defendants Chisholm, Giles, 
their counsel, and several of their counsel’s employees and associates. 
The purposes of the Cooperative, as set forth, were: “To buy, sell 
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and own dairy cattle and to carry on as a cooperative enterprise busi- 
ness of producing milk, processing, buying and selling milk, cream 
and any and all other dairy products, and to engage in such activi- 
ties as may be necessary and convenient in connection therewith.” 
Plainly, the purpose of forming the Cooperative was to constitute 
it a producer dealing in its own farm production. As such, it would 
be exempt from making payments to the Market Administrator. 
Having formed the corporation the defendants Chisholm and Cum- 
mings then contacted those dairymen in the Lyme area who had sig- 
nified a willingness to join the Cooperative, and acquired title to 
their cows. This was done, first, by agreeing with the dairyman upon 
the valuation of his particular animals, and, then, securing from the 
dairyman a bill of sale covering them. As consideration for the bill 
of sale the Cooperative executed a mortgage to the dairyman to the 
extent of seventy-five per centum of the valuation of the animals, and 
made up the additional twenty-five per centum by the issuance to 
him of stock in the Cooperative. Having title to the animals vested 
in the Cooperative, it designated the dairyman as the herd master of 
the animals concerned in the particular transaction, and worked out 
an agreement to pay him compensation for his services in the super- 
vision of the herd and production of milk at a rate that was to be 
determined from time to time. An agreement was also entered into 
between the Cooperative and the herd master whereby, on the hap- 
pening of certain contingencies, repurchase of the cows would be 
made by the herd master at their valuation price. The defendant 
Chisholm was employed by the Cooperative as its manager and treas- 
urer, and his salary was set at $75 a week. The defendant Giles was 


























elected comptroller at a salary of $75 a week. 

On June 16, 1940, an agreement was entered into between the Elm 
Spring Farm Cooperative and Elm Spring Farm, Inc., whereby the 
Cooperative leased from Elm Spring Farm, Inc., its equipment and 
premises located in Waltham, Massachusetts, for an annual rental, 
later determined, of $7,800 per annum. From then on Elm Spring 
Farm Cooperative considered itself a producer within the meaning 
of Order No. 4, as amended, and treated the milk which it handled 
as its own farm production. From time to time it disclosed to the 
Market Administrator such information as was available with regard 













to its set-up. 

On November 13, 1940, the Market Administrator notified the Co- 
operative of his determination that milk reported as its own farm 
production was milk received from producers and billed the Co- 
operative under that ruling. It is agreed for the purpose of this 
hearing that the mathematical computation of the amounts which 
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would be due if the milk was received from other producers as con- 
tained in the bills rendered is correct. The Cooperative has paid to 
the Market Administrator the amounts which it has calculated would 
have been due if the bills had been properly computed on the basis 
that the milk produced by the cows to which it had title was milk 
of its own farm production. 


DISCUSSION 

The sole question before me now is whether Elm Spring Farm Co- 

operative is a producer, and whether its milk is own farm produc- 
tion. 
' [1] There can be little doubt that dairymen may band together 
to form a cooperative association for the purpose of collectively 
processing and marketing the milk which they produce. The Capper- 
Volstead Act, 7 U.S.C.A. § 291, specifically states that: “Persons 
engaged in the production of agricultural products as farmers, plant- 
ers, ranchmen, dairymen, nut or fruit growers may act together in 
associatioins * * * in collectively processing, preparing for market, 
handling, and marketing * * * such products of persons so engaged. 
* * * Provided, however, That such associations are operated for the 
mutual benefit of the members thereof, as such producers * * *” 

But merely naming an association a cooperative one cannot affect 
its real character. Its make-up and purpose are the real criteria. 
In the broad conception of the word, a “producer” is any one who 
produces, generates, or brings forth an article, and, in the case of 
agricultural products, is one who grows an article or causes it to 
appear. In the case of milk, a dairyman, caring for and feeding a 
herd of cattle for their milk, is a producer of milk. 

Order No. 4, as amended, says that a producer means “any person 
* * * produces milk and distributes * * * milk of his own pro- 
duction”. The word “person” according to the Order means “any 
individual, partnership, corporation, association and any other busi- 
ness unit.” Thus, a corporation may be a producer, and its products 
can be its own farm production, 

But, does a corporate handler of milk become a producer by sim- 
ply forming a new corporation, taking title to the former producers’ 
cattle in the cooperative name, paying therefor partly by mortgage 
and partly by issuance of stock, and designating the former pro- 
ducers as herdsmen? I do not think so. The change from a handler 
to a producer can only be commensurate with its changed business. 
Where the handler’s business remains the same, where its method of 
doing business remains the same, and where the distribution of milk 
handled by it remains the same, to effect a transition from a handler 


who 
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to a producer requires something more than the passage of a few 
legal papers and the redesignation of the persons from whom they 
procure the milk. A dairyman who produces milk remains a pro- 
ducer, even though the title to his cows has left him, and he holds a 
stock certificate in a cooperative corporation, and is subsequently 
known as a herdsman. His labor in producing the milk as a herds- 
man, which he formerly produced as a producer, has not changed in 
the slightest degree. A change in the paper title to the cattle, his 
ownership of corporate stock, his new title as a herdsman, in nowise 
affect his duties to feed and milk the cows regularly. 

[2] The Capper-Volstead Act provides that a true association of 
dairymen can become a corporate cooperative association, but, the 
right to so associate themselves is limited to farmers, planters, ranch- 
men, dairymen, and nut and fruit growers. I assume that to accom- 
plish the purpose of their cooperative association such a group may 
employ managers and other necessary agents to accomplish their 
objective—collective marketing. The real sense behind such an asso- 
ciation and the prime purpose of the persons so banding together is 
to accomplish a common objective—collective marketing. It is a col- 
lection of producers cooperating to sell the goods they have produced. 
The very purpose of the passage of the Capper-Volstead Act was to 
guarantee cooperative associations immunity from prosecution under 
Federal anti-trust laws. It was recognized that combinations, such 
as those defined, were beneficial to individual producers, and where 
there was such banding together of dairymen for their own protec- 
tion there could be little doubt that they would be lawful coopera- 
tives. 

But the prime purpose behind the defendant cooperative can hardly 
be said to have been the association of dairymen for the purpose of 
collective marketing. Prior to the formation of this cooperative, 
the defendant Giles, through the medium of the predecessor corpora- 
tions, was engaged in the business of handling milk which was bought 
from producers. In Elm Spring Farm Co., she was the sole stock- 
holder. In Elm Spring Farm, Inc., she owned fifty per centum of 
the stock, and held a lien on the other fifty per centum to guarantee 
Chisholm’s payment to her. Both of these corporations were han- 
dlers of milk within the definition of the Act. The prime purpose 
of this set-up was a better marketing arrangement for the handler 
and its backers, and the dairymen, as herdsmen, were brought into 
the picture to give the set-up the color of a producer rather than a 
handler. The plan adopted was ingenious but transparent. The 
character and true nature of Elm Spring Farm Cooperative was in- 
herited from its predecessor corporations. The method of doing busi- 
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ness and distributing their products remained the same. 

This opinion is not intended to indicate, because of her prior desig- 
nation as a handler, that Etta Giles could not qualify under the Act 
as a producer. To do so, however, would compel a much more radi- 
cal change than a mere title-passing, paper transaction, and the intro- 
duction into a corporation of some producers of milk who, incident 
to the new arrangement, became stockholders in the new cooperative 


corporation. 


CONCLUSION OF LAW 

- J therefore find and rule for the purpose of passing on the appli- 
cation for a preliminary injunction that Elm Spring Farm Coopera- 
tive is not a producer within the meaning of Order No. 4, as amended, 
and that the milk which it handles is not its own farm production 
in so far as it procures it from its so-called herdsmen. TI also find 
and rule that Elm Spring Farm Cooperative is a handler of milk 
within the meaning of Order No, 4, as amended. 

For that reason a preliminary injunction should issue to compel 
compliance with the Agricultural Marketing Agreement Act of 1937 
and Order No. 4, as amended, during the pendency of this action. 

The motions to dismiss filed in behalf of the defendants Fallis, 
Cummings, and Chisholm are allowed. No relief is sought against 
them as individuals in the bill, nor does it appear from the evidence 
that any relief against the individuals could be granted. The mo- 
tions to dismiss as to Elm Spring Farm, Inc., and the defendant 
Etta S. Giles are denied. The bill should be retained against these 
defendants in order to give full effect to the injunction which is to 
be issued. The motions to strike are also denied. 

A preliminary injunction is to issue, pending the further order of 
this court: 

(A) Enjoining the defendant Elm Spring Farm Cooperative, its 
agents, officers, servants, or attorneys from: 

(1) Paying over to the defendant Elm Spring Farm, Inc., as rent 
or otherwise any of its assets. 

(2) Paying over to Etta S. Giles as salary or otherwise any of 
its assets. 

(3) Reselling or in any manner causing the resale of cows whose 
title stands in its name or in any manner encumbering its assets. 

(4) Repurchasing from its stockholders any shares of stock in said 
Cooperative. 

(5) Disposing of, or encumbering, any of its assets, except in the 
regular and usual course of business. 

(6) Paying to its members or to those from whom it procures its 
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milk any sort of consideration for the milk so procured which would 
be in excess of the amount due said persons if the pounds of milk 
procured were multiplied by the price announced by the Market Ad- 
ministrator adjusted for butterfat content and other differentials for 
milk delivered by regular producers to a plant located in the sixteenth 


zone, 

(B) Enjoining the defendant Elm Spring Farm, Ine., and its 
officers, agents, or attorneys from: 

(1) Paying or turning over any of its assets to the defendant 
Giles, or in any manner disposing of its assets, except in the regular 
and usual course of business, or in any manner encumbering its assets. 

(2) Seeking to enforce the terms of the rental contract of June 
16, 1940, against the defendant Elm Spring Farm Cooperative, and 
from receiving anything as rent or otherwise from the Elm Spring 
Farm Cooperative. ' 

(C) Ordering the defendant Elm Spring Farm Cooperative: 

(1) To pay to the Market Administrator forthwith the sums due 
the Market Administrator in accordance with the bills rendered by 
him which have been stipulated to be mathematically correct. 

(D) Ordering the defendant Elm Spring Farm Cooperative, its 
agents, officers, and servants: 

(1) To comply, as a handler, with the provisions of the Agricul- 
tural Marketing Agreement Act of 1937 and Order No. 4, as amended. 


On APPLICATION FoR PERMANENT INJUNCTION 

When this action was before me on the plaintiff's prayer for a pre- 
liminary injunction hearings were held over a period of five days in 
order to give all parties full opportunity to present such evidence as 
they desired, because I realized that the issuance of even a prelimi- 
nary injunction would have a far reaching and drastic effect on the 
defendants’ businesses. On March 31, 1941, I filed a memorandum 
setting forth at length my findings of fact and conclusions of law, 
and ordered the issuance of a preliminary injunction. 

Since that time the parties have filed in court a stipulation waiv- 
ing their claim to a jury trial and submitting “the suit for the con- 
sideration and determination of the Court upon the pleadings and 
upon the evidence introduced at the hearing on the preliminary in- 
junction and the motions to dismiss” without waiving certain rights 
and objections as will appear more fully in the stipulation. 

No useful purpose would be served by here repeating the findings 
of fact and conclusions of law set forth in the memorandum of March 
31, 1941. 1 therefore adopt them and incorporate them into this 
opinion as an intended compliance with Rule 52 of the Rules of Civil 
Procedure, 28 U.S.C.A. following section 723c. 
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CONCLUSIONS OF LAW 

[3] For the purpose of passing on the application for a perma- 
nent injunction, I find and rule that Elm Spring Farm Cooperative 
is not a producer within the meaning of Order No. 4, as amended, 
and that the milk which it handles is not its own farm production 
in so far as it procures it from its so-called herdsmen. I also find and 
rule that Elm Spring Farm Cooperative is a handler of milk within 
the meaning of Order No. 4, as amended. 

[4] A permanent injunction is to issue as prayed for by the plain- 
tiff, but is to be limited to the specific acts or omissions by which the 
defendants have not been in compliance with the Agricultural Mar- 
keting Agreement Act of 1927, 7 U.S.C.A. § 601 et seq., and Order 
No. 4, as amended. A decree may be submitted in accordance with 
the above. 


ELM SprinGc Farm, Inc., et al. v. Unrrep Srares,* 127 F. 2d 920. Decided May 
8, 1942. 


CIRCUIT COURT OF APPEALS, FIRST CIRCUIT 
Co-operative Associations—Handler of Milk, Who Is—Scheme to Evade Order 


Where officers and stockholders of a corporation engaged in handling milk 
formed a co-operative association in furtherance of a scheme to show that 
they were producers, and therefore not subject to regulation under milk 
marketing order of the act, took over the business of the pre-existing cor- 
poration, and took cattle from farmers, paying therefor partly by mort- 
gage and partly by issuance of stock, without taking possession of the 
cattle and without change in conduct of the business, it is held that the 
corporate handler did not become a producer so as to avoid making pay- 
ments into the equalization pool under milk marketing order.+ 


Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; George C. Sweeney, Judge. 

Action by the United States against Elm Spring Farm, Incorpo- 
rated, and others, to compel compliance with an order of the Secre- 
tary of Agriculture under the Agricultural Marketing Agreement 
Act of 1937. From adverse judgments, 38 I’. Supp. 508, defendants 


appeal. 

Modified, and. as modified, affirmed, and case remanded, 

Melville F. Weston, of Boston, Mass., for Elm Spring Farm Co- 
operative, appellant. 

Warren Patten. of Boston, Mass. (Richardson, Wolcott, Patten & 
Bennett, of Boston, Mass., on the brief), for Elm Spring Farm, Inc., 
and /'tta S. Giles, appellants. 

Joseph P. Rooney, Asst. U. S. Atty., of Boston, Mass. (/’dmund 


*Affirming 3% F. Supp. 508, infra, p. 532.—Ed. 
tReference to each point involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—-Ed, 
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J. Brandon, U.S. Atty., of Boston, Mass., and John M. Durbin, Sr. 
Atty., Dept. of Agriculture, of Washington, D. C., on the brief), 
for appellee. 

Before Macruper, Manonry, and Woopsury, Circuit Judges. 

Macrouper, Circuit Judge. 

The present case began as a civil complaint in the court below, 
filed by the United States, on request of the Secretary of Agriculture, 
under § 8a(6) of the Agricultural Adjustment Act, 48 Stat. 31, as 
amended by 48 Stat. 670, 675, and further amended by 49 Stat. 750, 
and as re-enacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937, 50 Stat. 246, 7 U.S.C.A. § 608a(6), hereinafter 
referred to as the Act. Named as defendants were Elm Spring Farm, 
Inc., Elm Spring Farm, Cooperative, hereinafter referred to as the 
“Cooperative,” Etta S. Giles, Howard L. Chisholm, Harry C. Fallis 
and Francis Cummings. The complaint sought to enforce compliance 
with Order No. 4, as amended, issued by the Secretary of Agricul- 
ture under authority of the Act. 

Reference is made to our opinion in Green Valley Creamery, Ine. v. 
United States, 1 Cir., 1939, 108 F. 2d 342, 344, 345, for quotation 
of pertinent portions of the Act. In that opinion (pages 343, 344 
of 108 F. 2d), and in 77. P. Hood & Sons, Ine. v..United States, 1939. 
307, U.S. 588, 59 S.Ct. 1019, 83 L.Ed. 1478, the terms of Order No. 4 
as amended are summarized, and a description is given of the pro- 
ducer settlement account or equalization pool by means of which each 
producer of milk receives a so-called “blended price,” computed by 
the market administrator as directed in the Order, regardless of the 
use to which the particular milk may have been devoted. 

Separate motions to dismiss were made by each defendant, with the 
exception of the Cooperative. In an interlocutory order for prelim- 
inary injunction, dated April 1, 1941, the district court allowed the 
motions to dismiss filed by Chisholm, Fallis and Cummings. The 
motions to dismiss filed by Elm Spring Farm, Inc., and Giles were 
denied, the court in an accompanying memorandum stating that “The 
bill should be retained against these defendants in order to give full 
effect to the injunction which is to be issued.” Answers were filed 
by the Cooperative, Elm Spring Farm, Ine., and Giles. 

Upon application for a preliminary injunction the case was heard 
on the pleadings and affidavits, on a stipulation as to certain facts and 
on oral evidence offered by the plaintiff, together with exhibits sub- 
mitted by the parties. 

The district court made certain findings of fact and rulings of 
law, and on the basis thereof issued its preliminary injunction on 
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April 1, 1941. Thereafter the parties agreed by stipulation to sub- 
mit the case to the court for final determination upon the pleadings | pé 
and upon the evidence theretofore taken and upon the motions to | 5C 
dismiss, without waiver of any of the rights hitherto saved by the | C 
respective parties. On May 19, 1941, the court entered its final decree | Ir 
in the plaintiff's favor and on June 12, 1941, entered its amended | T' 
final decree. The defendants have taken an appeal from the fore- | as 
going final decree and amended final decree. ca 


From the record, the following facts appear: he 
Prior to August 1, 1937, the defendant Etta S. Giles was the sole 
"stockholder of Elm Spring Farm Company, a Massachusetts corpora- | 2 
tion, which was engaged in the business of receiving, buying, process- | 
ing, selling and distributing milk in the Greater Boston Marketing | C 
Area. Giles was president and Chisholm acted as treasurer and man- | P! 


ager. The directors were Giles, Chisholm and Julia M. Cummings. | M 
wife of the defendant Francis Cummings. The latter, though having | A 
no connection with the company, was consulted from time to time 

in an advisory capacity. On August 1, 1937, Order No. 4, as amended, | (¢ 
became effective. Thereafter a complaint was filed in the court below | 1” 


by the United States seeking to compel the Elm Spring Farm Com- | © 
pany to comply with the Order. A decree went against the Com- | ™ 


pany in the district court. In lieu of an appeal a stipulation was | H 
filed in which it was agreed that the defendant would be bound by | 6 
the determination of a similar case, (’nited States v. Wm. T. Jones | & 


a R i ‘ 
Co., then on appeal to this court. In the Jones case we affirmed a de- | © 
cree requiring the defendant to comply with Order No. 4, as amended. | P! 


Green Valley Creamery v. United States, 1 Cir., 108 F. 2d 342. On | se 
December 27, 1940 (the date on which the complaint in the case at | ¢@ 


bar was filed), a contempt petition was pending in the district court | © 
against Elm Spring Farm Company, Giles and Chisholm for alleged i 
violations of the court’s decree. to 
On March 16, 1940, Giles as president of Elm Spring Farm Com- de 
pany was authorized to execute and deliver an option to the defend- M 
ant Cummings for the purchase by him of all the assets of the com- C 
pany at a price of $30,000. This option was never exercised. a 
On May 1, 1940, Elm Spring Farm, Inc., a Massachusetts corpora- * 
tion. was formed. Giles became its president, Chisholm its treasurer 
and manager, and the board of directors consisted of Giles, Chisholm pl 
and Cummings. Chisholm subscribed to 50 shares, or half the capital I 
stock, of Elm Spring Farm, Inc., and in payment therefor gave to . 
the latter corporation his note in the sum of $15,000, secured by a - 


pledge of the said shares of stock. At the same time Elm Spring 
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Farm, Inc., purchased all of the assets of Elm Spring Farm Com- 
pany and paid therefor by issuance to the Company of the remaining 
50 shares of its common stock and by assignment to the Company of 
Chisholm’s note for $15,000 secured as aforesaid. Elm Spring Farm, 
Inc., also assumed all the liabilities of Elm Spring Farm Company. 
The stock and note so received by the company in payment for its 
assets were distributed to its sole stockholder, Giles. Giles thus be- 
came the owner of 50% of the stock in Elm Spring Farm, Inc., and 
held a lien on the other 50% to secure payment of Chisholm’s note. 

Elm Spring Farm, Inc., continued to operate the milk business 
as the successor to Elm Spring Farm Company until June 15, 1940. 
As the latter had done, Elm Spring Farm, Inc., purchased milk from 
certain producers in New Hampshire and from other handlers. It 
processed this milk at Lyme, New Hampshire, and at Waltham, 
Massachusetts, and disposed of it in the Greater Boston Marketing 
Area. 

Meanwhile Cummings, Chisholm, Giles and David Greer, Esq. 
(counsel for Elm Spring Farm..Company and Elm Spring Farm, 
Inc.) had been exploring the possibility of incorporating a coopera- 
tive to engage in the production and distribution of milk. Cum- 
mings visited the various dairymen in and around Lyme, New 
Hampshire, who had been selling their milk to the Company and 
to Elm Spring Farm, Inc., and found them receptive to the scheme. 
Accordingly, on May 31, 1940, the defendant Elm Spring Farm 
Cooperative was organized as a cooperative corporation under the 
provisions of Chapter 157, § 3, of the General Laws of Massachu- 
setts (Ter.Ed.). Giles, Chisholm, Cummings, Fallis and Greer be- 
came the directors of the Cooperative. Fallis became the president, 
Giles comptroller, and Chisholm treasurer. The compensation of 
Giles and Chisholm as comptroller and treasurer, respectively, was 
to be fixed by Fallis in his capacity as president. Fallis was presi- 
dent of the Somerville Trust Company, at which bank Elm Spring 
Farm, Inc., deposited some of its funds. The salaries of Giles and 
Chisholm were fixed at $75 a week. Giles’ services seem to have been 
more or less nominal and of an advisory character. Later, Richard 
K. Prescott, a farmer member of the Cooperative, became president. 

The Cooperative set up in business on June 16, 1940, under a com- 
plicated network of contracts and agreements. 

By an agreement between the Cooperative and Elm Spring Farm, 
Inc., the Cooperative became sublessee of the premises in Waltham 
theretofore occupied by Elm Spring Farm, Inc., agreeing to pay as 
rent an amount equal to the rental the latter was obligated to pay as 
lessee. By the same agreement Elm Spring Farm, Inc., leased to the 





544 AGRICULTURAL MARKETING AGREEMENT ACT OF 193 
127 F. 2d 920 


Cooperative all its facilities for receiving, buying, processing, selling, 
and distributing milk, together with its route lists and trade informa- 
tion, for an annual rental which by subsequent amendment of the 
agreement was fixed at $7,800 per annum. Cooperative agreed to 
maintain the operating and delivery equipment in the same condi- 
tion in which it was at the inception of the agreement and from time 
to time to replace any such equipment as might become worn out or 
obsolete. Upon termination of the agreement for whatever cause 
and at whatever time, the Cooperative was to return to the lessor the 
said operating and delivery equipment or in lieu thereof to replace 
it with equipment of the same character and value. For five vears 
after the termination of the agreement the Cooperative covenanted 
not to solicit the business of any person who had theretofore been a 
customer of Elm Spring Farm, Inc., or who had, during the con- 
tinuance of the agreement, become a customer of the Cooperative. 
Further, the Cooperative agreed for a period of five years after such 
termination not to engage in the milk business at any place within 
25 miles of the Waltham premises or within 25 miles of the receiving 
station at Lyme, New Hampshire. The agreement was to run from 
year to year “provided, however, that either party hereto may by a 
calendar month notice, given on or before the first day of any calen- 
dar month to be effective on the last day of such calendar month. 
terminate this agreement.” 

Various agreements were made between the Cooperative and the 
farmer producers who had theretofore been selling their milk to Elm 
Spring Farm, Inc. By stipulation, the agreements with one Gerald 
W. Davis of Lyme, New Hampshire, were to be taken as typical. By 
bill of sale Davis conveyed his herd of cattle to the Cooperative at a 
stated price. The Cooperative paid for the cattle by giving him a 
promissory note for 75% .of the price payable on demand, with 
interest, after demand, at the rate of 5%. The note was secured 
by a personal property mortgage on the cattle so purchased from 
Davis. The balance of the purchase price was paid by the issu- 
ance to Davis of shares of stock in the Cooperative of a par value of 
$10 a share. By separate agreement Davis agreed that he would 
repurchase from the Cooperative at any time on demand any of the 
milk cows so sold to the Cooperative and would pay to or credit the 
Cooperative with an amount equal to the purchase price set forth in 
the bill of sale for such cows; also, he agreed that he would upon 
demand by the Cooperative purchase from the later any calves born 
of said cows and would pay or credit the Cooperative with an amount 
which should be equal to any expenses incurred by the Cooperative 
in connection with the birth, feeding and care of such calves up to 
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and including the date of the purchase. On its part the Cooperative 
agreed that it would keep and maintain the cows at a place in New 
Hampshire or elsewhere which should be satisfactory to Davis; and 
that it would within 90 days after demand from Davis sell back to 
him any of the cows or calves, payment therefor to be made by credit- 
ing Davis on any balance due him with an amount equal to the pur- 
chase price set forth in the bill of sale, or if such purchase price should 
exceed any balance due, then the excess to be paid in cash. By a 
separate “Maintenance Contract” Davis agreed to graze, pasture and 
feed the cows upon his farm, to comply with all laws and regulations 
relating to the production, care and handling of milk for human 
consumption as fluid milk, and to deliver to the Cooperative the milk 
produced by the cows except such portion thereof as he retained for 
the personal use of himself and family. The Cooperative agreed to 
pay Davis for his services, including all obligations for feed or other 
costs “such amounts and at such times as shall be from time to time 
mutually agreed upon.” The maintenance contract was to run from 
year to year subject to termination by either party on 90 days’ notice. 
In another contract, called a “Guaranty,” Davis guaranteed to the 
Cooperative “that the entire cost of production of milk by said cattle 
to it shall not exceed at any time the blended price as announced by 
the Milk Administrator for the Federal Milk Marketing Order in 
Boston, Massachusetts, plus twenty-three cents per hundredweight” : 
this cost to include personal property taxes and “any expenses for 
medical care of the dairy cattle or losses caused by injury, sickness 
or death.” 

On and after June 16, 1940, these farmers, now in the guise of so- 
called “herdmasters,” delivered to the Cooperative the milk pro- 
duced on their respective farms. By vote of the directors the Co- 
operative, ostensibly as compensation for the services rendered un- 
der the maintenance contract, paid the “herdmasters” for the milk 
so delivered an amount equal to the blended price announced by the 
administrator from time to time plus twenty-three cents per hundred- 
weight. In addition, the “herdmasters,” as shareholders in the Co- 
operative, were eligible to receive dividends out of profits, if any, 
made by the Cooperative. 

Some milk was bought by the Cooperative from independent pro- 
ducers who were not shareholders in the Cooperative. 

At the time of the hearing 1,447 shares of stock in the Cooperative 
were outstanding. Fourteen hundred and twelve of these shares were 
in the hands of 82 farmers. The remaining 35 shares were held, one 
share each, by 35 subscribers, comprising the individual defendants, 
their relatives, friends, employees, or the office or plant employees 
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at Waltham, Massachusetts, or Lyme, New Hampshire. Since each 
shareholder had one vote regardless of the number of shares held by 
him, it may be inferred that the voting control was in the hands of 
Giles, Chisholm and their associates. As previously indicated, the 
shares which had been issued to the “herdmasters” were issued in 
part payment of the purchase price of the cows. In the case of the 
remaining 35 individual subscribers, some at least of their shares were 
paid for in cash; Greer testified that he paid the subscriptions for 
five of these shareholders. But in any event the amount of capital 
so contributed was negligible. The only other assets of the Coopera- 
tive were its equity in the cows and its own accounts receivable from 
“milk customers. Apparently the Cooperative got some working cap- 
ital by collecting the accounts receivable from customers of Elm 
Spring Farm, Inc. ‘The Cooperative became a debtor of Elm Spring 
Farm, Inc., for the amounts so collected and gave its promissory 
notes therefor to the latter corporation. 

Cooperative, as thus constituted, admittedly became a “handler” 
of milk, within the meaning of the Act and of the Order, on and after 
June 16, 1940. § 904.5 of the Order requires handlers to make 
periodic reports to the market administrator setting forth accurately 
the sources and quantity of milk received by the reporting handler, 
and the uses for which such milk has been disposed of. Based upon 
these reports, the market administrator, in accordance with the pro- 
visions of § 904.7 of the Order, computes the blended price which, 
as specified in § 904.8, the handlers shall pay to producers, either 
directly or through the equalization pool, for the milk delivered. 

In making its reports, Cooperative has reported the milk delivered 
to it from its so-called “herdmasters” as milk received from its “own 
farm production.” Under § 904.6 (2) of the Order it is provided: 

“Tn the case of a handler who is also a producer and who received 
milk from producers, the market administrator shall, before making 
the computations set forth in § 904.7, (a) exclude from such handler’s 
Class I milk up to but not exceeding 90 per cent of the quantity of 
milk received from his own farm production, (b) exclude the milk 
received by him in each class from other handlers, and (c) exclude 
from his remaining Class II milk the balance of the milk received 
from his own farm production. * 

Since Cooperative as a handler had more than the market aver- 
age of Class I fluid milk sales during the periods in question, the 
reporting as its own farm production of milk which should have 
been reported as received from producers, would, if uncorrected, have 
the effect of lowering the uniform “blended price” receivable by pro- 
ducers generally. It would also have the effect of understating the 
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amounts payable into the equalization pool by Cooperative as re- 
quired by § 904.8(b) (3). 

Upon verification of Cooperative’s reports the market administra- 
tor ruled that milk received by Cooperative from its so-called “herds- 
men” should have been classified as milk received from producers 
and not milk received from its “own farm production”; and accord- 
ingly the market administrator billed Cooperative for the additional 
sums which it claimed that Cooperative owed the producer settlement 
account. Upon refusal of Cooperative to make the additional pay- 
ments or to change its manner of reporting the milk- received from 
ts “herdsmen,” the United States filed the present complaint in the 
court below. 

On application for a preliminary injunction the district court made 
its findings of fact, and concluded asa matter of law that “Elm 
Spring Farm Cooperative is not a producer within the meaning of 
Order No. 4, as amended, and that the milk which it handles is not 
its own farm production insofar as it procures it from its so-called 
herdsmen. I also find and rule that Elm Spring Farm Cooperative 
is a handler of milk within the meaning of Order No. 4, as amended.” 
The preliminary injunction ordered Cooperative to make the pay- 
ments found to be then due to the market administrator and to com- 
ply with Order No. 4 as amended. It also enjoined the Cooperative 
and Elm Spring Farm, Inc., from making-certain payments and 
transfers of assets and from disturbing the status quo. The prelimi- 
nary injunction is set forth in the footnote.! The final decree dated 


“1“This cause came on to be heard upon the prayer for a preliminary injunction upon the 
motions to dismiss of the defendants Elm Spring Farm, Inc., Cummings, Giles, Fallis and 
Chisholm, and upon the motions to strike filed by all the defendants except Chisholm, and was 
argued by counsel, and thereupon, upon consideration thereof, it appearing that the defend 
ant Elm Spring Farm Cooperative is not a producer within the meaning of Order No. 4, a 
amended, and that the milk which it handles is not its own farm production in so far as it 
procures it from its so-called herdsmen but that the said defendant, Elm Spring Farm Co- 
operative, is a handler of milk within said Order No. 4, as amended, it is accordingly ordered, 

“A. That the defendant, Elm Spring Farm Cooperative, its officers, agents, servants, em- 
ployees and attorneys, and all those persons in active concert or participation with it who 
receive actual notice of this order by personal service or otherwise, be and they hereby are 
enjoined from 

a Paying over to the defendant Elm Spring Farm, Inc., as rent or otherwise any of its 
assets ; 

““(2) Paying over to Etta S. Giles as salary or otherwise any of its assets; 

“(3) Reselling or in any manner causing the resale of cows whose title stands in its name 

in any manner encumbering its assets ; 

“(4) Repurchasing from its stockholders any shares of stock in said Cooperative ; 

*(5) Disposing of, or encumbering, any of its assets, except in the regular and usual 
course of business ; 

“(6) Paying to its members or to those from whom it procures its milk any sort of con- 
sideration for the milk so procured which would be in excess of the amount due said persons 
if the pounds of milk procured were multiplied by the price announced by the market admin- 
istrator adjusted for butterfat content and other differentials for milk delivered by regular 
producers to a plant located in the 16th zone; until further order of court. 

“B. That the defendant, Elm Spring Farm, Inc., its officers, agents, servants, employees 
and attorneys and all those persons in active concert or participation with it who receive 
ootee notice of this order by personal service or otherwise, be and they hereby are enjoined 
rom 

“(1) Paying or turning over any of its assets to the defendant Giles, or in any manner 
disposing of its assets, except in the regular and usual course of business, or in any manner 
encumbering its assets ; 

“(2) Seeking to enforce the terms of the rental contract of June 16, 1940, against the de- 
fendant, Elm Spring Farm Cooperative, and from receiving anything as rent or otherwise fror 
the Elm Spring Farm Cooperative; until further order of court. 
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May 19, 1941, ordered Cooperative to pay the market administrator 
the sum of $8,168.99; ordered Cooperative, Elm Spring Farm, Inc., 
and Etta S. Giles, their officers, agents, servants, employees, and at- 
torneys, to comply with the provisions of § 904.5 relating to reports 
of handlers and § 904.8 referring to payments for milk. The supple- 
mentary relief given in the preliminary injunction was continued in 
effect pending appeal. The amended final decree dated June 12, 1941, 
relaxed somewhat the terms of the supplemental relief so as to permit 
Cooperative to make certain payments and Elm Spring Farm, Inc., 
to receive the same. The terms of the final decree and amended 
final decree are copied in the footnote.’ 

[1] We agree with the district court that Cooperative is not a 
“producer” and that the milk received from its so-called “herdsmen” 
is not milk of its “own farm production” as those terms are used in 
the Order. 


“C. That the defendant Elm Spring Farm Cooperative 

“(1) Pay to the market administrator forthwith the sums due the market administrator 
in accordance with the bills rendered by him which have been stipulated to be mathematically 
correct. 

“D. That the defendant Elm Spring Farm Cooperative, its officers, agents, servants, 
employees and attorneys and ali those persons in active concert or participation with it who 
receive actual notice of this order by personal service or otherwise 

“(1) Comply, as a handler, with the provisions of the Agricultural Marketing Agreement 
Act. of 1937 and Order No. 4, as amended; until further order of court.” 


“Final Decree (May 19, 1941).—‘‘This cause having been submitted upon a stipulation of 
the parties waiving their claim to a jury trial and submitting the action for the consideration 
and determination of the court upon the pleadings and upon the evidence introduced at the 
hearing on the preliminary injunction, and the motions to dismiss, without waiving certain 
rights and objections as will appear more fully in the stipulation, and having been fully 
considered by the court, it is accordingly adjudged, ordered and decreed, as follows: 

“A. That the defendant Elm Spring Farm Cooperative pay to the market administrator 
forthwith the sums due the market administrator in accordance with the bills rendered by him 
which have been stipulated to be mathematically correct. This amounts to $8,168.99. 

“B. That the defendants Elm Spring Farm Cooperative, Elm Spring Farm, Inc., and Etta 
S. Giles, their officers, agents, servants, employees, and attorneys, and all those persons in ac- 
tive concert or participation with them, or any of them who receive actual notice of this order 
by personal service or otherwise, be and they hereby are permanently enjoined from handling 
milk in violation of the provisions of the Agricultural Marketing Agreement Act of 1937, and 
Section 904.5 relating to reports of handlers, and Section 904.8 referring to the payments for 
milk. 

“C. That the defendants Elm Spring Farm Cooperative, Elm Spring Farm, Inc., and Etta 
S. Giles, their officers, agents, servants, employees, and attorneys, or any of them who receive 
actual notice of this order by personal service or otherwise, be and they hereby are com- 
manded and directed to comply with the provisions of the Agricultural Marketing Agreement 
Act of 1987, and Section 904.5 relating to reports of handlers, and Section 904.8 referring to 
the payments for milk. 

“D. That the interlocutory order for a preliminary injunction dated April 1, 1941, be con- 
tinued in full force and effect pending the final disposition of this case, or, in the absence of 
an appeal herefrom, pending the expiration of the statutory appeal period.”’ 

Amended Final Decree (June 12, 1941).—‘‘At a further hearing, after the final decree of 
May 19, 1941, representations were made by the defendants that the effect of paragraph D of 
said decree would be to compel the defendant Elm Spring Farm Cooperative to discontinue 
business, and it appearing that payment of certain rents from one defendant to the other will 
not seriously prejudice the plaintiff, after having been fully considered by the court, it is ac- 
cordingly adjudged, ordered and decreed as follows: 

“That paragraph D of the final decree is amended by adding the following thereto: 

“Except that the defendant Elm Spring Farm Cooperative is permitted to pay, and the de- 
fendant Elm Spring Farm, Inc., is permitted to receive: 

“‘(a) The sum of $125 per month, and the amount of such taxes as have accrued since June 
15, 1940, as provided in a realty lease between the parties, and 

“(b) The sum of $500 per month as part payment of rent reserved for the use by Elm 
Spring Farm Cooperative of certain personal property owned by Elm Spring Farm, Inc. 

“That such sums as are received by Elm Spring Farm, Inc., under this paragraph shall be 
held and retained by it, pending the determination of any appeal herefrom, except for such 
dispositions as may occur in the regular and usual course of business. The injunction against 
payment by Elm Spring Farm, Inc., of any amount of money or the transfer of any of its 
assets to the defendant Giles, as salary or otherwise, is continued in full force and effect.” 
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If Cooperative had had the straightforward purpose of becoming 
a producer of milk it would hardly have negotiated the rather weird 
series of agreements previously summarized in this opinion. The 
regulatory scheme embodied in the Order is an intensely practical 
business, and the question now before us is not to be determined by 
a purely abstract inquiry as to who had “title” to the cows which 
produced the milk. Certainly the “herdsmen” had been the pro- 
ducers during the time when they were delivering milk to Elm Spring 
Farm Company and Elm Spring Farm, Inc. Despite their agree- 
ments with Cooperative there was no substantial change in their 
status. Cooperative did not acquire any farm or invest any capital 
in milk production. The “herdsmen” retained possession of their 
respective farms and of the herds of cattle thereon. The risk of loss 
in the production of milk remained upon the individual farmers by 
virtue of the terms of the “Guaranty.” At any time Cooperative 
might require the farmer to take back “title” to any of the cows, 
paying therefor the full original purchase price, though the cow 
may have outlived its usefulness as a producer of milk. The farmer 
himself, upon 90 days’ notice, might similarly demand a retransfer 
of title to any or all of the cows. He is permitted to retain such 
portion of the milk as he chooses for the personal use of himself and 
his family. He is paid by Cooperative only on the basis of the quan- 
tity of milk he delivers to Cooperative, and the amount of the pay- 
ment is calculated by reference to the “blended price” fixed by the 
administrator plus twenty-three cents per hundredweight. 

[2] In effect what Cooperative did was to say to the farmers: “If 
you will become a party to this elaborate camouflage we will pay 
you 23¢ a hundredweight. more than the blended price for your 
milk.” How did the promoters of Cooperative imagine that it would 
be profitable to make such an offer? The explanation is plain. Co- 
operative, by claiming the milk so received to be milk of its “own 
farm production,” expected to escape making payments into the 
equalization pool, and thus to obtain an important competitive ad- 
vantage over other handlers who had more than the market average 
of Class I fluid milk sales. If this claim of Cooperative should be 
accepted as within the law, such other handlers would be driven to 
making similar arrangements with their producers. The result inevi- 
tably would be that the whole regulatory scheme would break down. 
The maintenance of the uniform blended price to each producer, 
whether or not his milk goes predominantly into the fluid milk mar- 
ket, is impossible unless handlers who have more than the market 
average of fluid milk sales make the prescribed equalization payments 
into the pool. The Act and the Order seek to achieve a fair division 
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of the more profitable fluid milk market among all producers, thereby 
eliminating the disorganizing effects which had theretofore been a 
consequence of cutthroat competition among producers striving for 
the fluid. milk market. This is clearly set forth in the opinion in 
United States v. Rock Royal Co-operative, Inc., 1939, 307 U.S. 533, 
548, 550, 59 S.Ct. 993, §3 L.Ed. 1446. 

Cooperative might have become a producer by acquiring a farm and 
milk cows and going into the business of operating a dairy farm 
with the attendant risks of loss. “It chose to employ the scheme in 
question here. It considered it advantageous to avoid the risks of 
production and now must bear the burdens of a determination that 
‘other entities than itself are the producers.” Gray v. Powell, 1941, 
314 U.S. 402, 414, 62 S.Ct. 326, 86 L.Ed.—. 

Appellant Cooperative relies upon a narrow reading of §§ 8c¢(5) 
(A)-(E) of the Act, 7 U.S.C.A. § 608c(5) (A-E). These sections, 
which delimit the contents of orders to be issued under the Act, refer 
to milk “purchased” from producers by handlers, and “prices” to be 
paid by handlers for milk so purchased. The argument is as follows: 
“Nothing in the language of the Act anywhere modifies the ordinary 
meaning of these words or authorizes an order to contain any mone- 
tary provisions applicable to a person, i.e., in this instance, a cor- 
poration, engaged in the distribution of milk given by its own cows. 
In such a case it is manifestly impossible for a ‘purchase’ to take 
place, with respect to milk which has been the property of such per- 
son, not merely from the instant of its being drawn into the pail, 
but even from the very earliest instant in its-process of creation in 
which it could be recognized as having any existence whatsoever.” 
This contention is foreclosed by United States v. Rock Royal Co- 
operative, Inc., 307 U.S. 533, 578-581, 59 S.Ct. 993, 83 L.Ed. 1446. 
In that case the cooperative in question acted as a marketing agent 
for its members. Order 27 regulating the handling of milk in the 
New York Metropolitan Area required such cooperative handlers, the 
same as other handlers, to make the stipulated payments into the 
producer settlement account or equalization pool. It was contended 
that “cooperatives which merely act as agents for their members are 
not included in handlers purchasing from producers.” Pointing out 
that such an interpretation of the Act would render the regulatory 
scheme nugatory, the court held that as used in the Act “the word 
‘purchased’ means ‘acquired for marketing.’ ” (307 U.S.at page 580, 59 
S.Ct. at page 1016, 83 L.Ed. 1446) Again (at page 581 of 307 U.S., 
at page 1016 of 59 S.Ct., 83 L.Ed. 1446) the court said: “As the co- 
operative does not have its own farm but is itself a handler under 
the Act, it must pay into the producer settlement fund.” 
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If the Cooperative should be unsuccessful in avoiding payments 
into the equalization pool its whole reason for existence immediately 
evaporates. Apparently with this eventuality in mind, its contractual 
arrangements have been such that upon short notice it may fold its 
tents like the Arabs and as silently steal away. It has invested no 
capital in the milk production business. It may at any time retrans- 
fer to the individual farmers the “title” to the cows and thereby can- 
cel its theoretical obligation for the unpaid purchase price. Its leas- 
ing contract with Elm Spring Farm, Inc., is not an ordinary business 
arrangement between bargaining equals. Through interlocking of- 
ficers and directors the persons who control Elm Spring Farm, Inc., 
also represented Cooperative in negotiating the lease. The high 
rental’ which Cooperative obligated itself to pay presumably could 
be paid only so long as Cooperative was able to avoid making pay- 
ments into the equalization pool. Upon one month’s notice Elm 
Spring Farm, Inc., might terminate the lease and take back posses- 
sion of the property leased, which Cooperative must return in as good 
condition as it was at the inception of the agreement. On such short 
notice Cooperative would then be effectively out of business and sub- 
ject to a five-year obligation not to compete with Elm Spring Farm, 
Inc. Behind the screen of this tenuous lease agreement, the control- 
ling interests in Elm Spring Farm, Inc., have contrived in substance 
to preserve the status of Elm Spring Farm, Inc., as a milk handler. 
It stood to profit from the competitive advantage which Coopera- 
tive sought to gain over other handlers. Now that we have deter- 
mined that Cooperative has not escaped the obligation to make pay- 
ments into the equalization pool, Elm Spring Farm, Inc., cannot 
escape the burden of that determination. During the course of its 
operation Cooperative has run up an indebtedness of several thou- 
sand dollars to the market administrator. Operating as it has been 
on a shoestring, Cooperative is probably financially unable to make 
good these payments now, as required by the decree below. Unless 
Elm Spring Farm, Inc., is held accountable, the loss will fall on milk 
producers as a class, to the prejudice of the scheme of milk regulation 
embodied in the Order. 

[3] Elm Spring Farm, Inc., was undoubtedly and avowedly a 
handler of milk, subject to the Order, up to June 15, 1940. Under 
the peculiar circumstances disclosed, we think there was no such 
cleancut severance of its relationship to this milk handling business 
as to relieve it from its obligations as a handler in respect to the milk 
handled after that date in the name of the Cooperative. Cf. Luck- 
"387,800 a year is 26% of the value of all the assets of Elm Spring Farm, Inc., leased to 


Cooperative, assuming those assets to be worth $30,000, the price at which Cummings was 
given an option to purchase such assets under the option agreement of March 16, 1940. 
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enbach S. S. Co., Ine. v. W. R. Grace & Co., Ine. 4 Cir., 1920, 
267 F. 676, 681. The decree of the court below against Elm Spring 
Farm, Inc., was within the competence of the court under § 8a(6), 
vesting in the several district courts of the United States “jurisdic- 
tion specifically to enforce, and to prevent and restrain any person 
from violating” any marketing order issued pursuant to the Act. 

[4] As to Etta S. Giles, she was at no stage individually a handler 
in the Greater Boston Marketing Area. The bill should have been 
dismissed as to her, as it was in respect to Chisholm. She and Chisholm 
jointly own the stock of Elm Spring Farm, Inc., but neither of them 
-individually became handlers by virtue of such stock ownership. 
Of course, any order directed against the Cooperative or against Elm 
Spring Farm, Inc., is in effect a command to Giles and Chisholm as 
officers of those two corporations. Wélson v. United States, 1911, 
921 U.S. 361, 376, 31 S.Ct. 5388, 55 L.Ed. 771, Ann. Cas. 1912D, 558. 

The final decree of May 19, 1941, must be modified by striking out 
from paragraph B and paragraph C the reference to Etta S. Giles. 
We think the supplemental relief provided for in paragraph D of 
the final decree, as amended by the terms of the amended final decree 
dated June 12, 1941, fell within the discretion of the district court to 
preserve the status quo so as to assure compliance by the Cooperative 
and by Elm Spring Farm, Inc., with the decree of the court in the 
event of its affirmance or appeal. 

The decree and amended final decree are modified as indicated in 
the foregoing opinion, and as modified are affirmed, and the case is 
remanded for further proceedings not inconsistent with this opinion. 


NicHoLts & Co. v. SECRETARY OF AGRICULTURE, 131 F. 2d 651. Decided November 
19, 1942. 


CIRCUIT COURT OF APPEALS, FIRST CIRCUIT 


Acting on Other Side of Customers’ Trades—Effect of Failure to Charge 
Partnership as Separate Entity of Corporation with Violation of Act 


Where complaint did not charge the partnership with violation of the statute 
by acting on other side of customers’ trades without their consent, and the 
punishment of the partnership for this violation is based upon the erro- 
neous conclusion that the partnership is an instrumentality of the corpora- 
tion, the case is remanded to the Secretary for further proceeding to estab- 
lish the guilt or innocence of the partnership.* 


Petition by Nichols & Company and others against the Secretary 
of Agriculture for review of an order of the Secretary of Agricul- 
ture suspending a registration of named petitioner as a commission 
merchant under the provisions of the Commodity Exchange Act 
§ 1 et seqg., 7 U.S.C.A. § 1 e¢ seq. 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 
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Ing Order set aside and case remanded to the Secretary. 


6), Edward C. Park and Withington, Cross, Park & McCann, all of 
lic- Boston, Mass., for petitioners. 
son Robert L. Pierce, Sp. Atty., of Washington, D. C., James C. Wil- 
son, Sp. Asst. to the Atty. Gen., Thurman Arnold, Asst. Atty. Gen., 
ler Kenneth L. Kimble, Sp. Asst. to the Atty. Gen., and Robert H. 
een Shields, Sol., Department of Agriculture. and Charles W. Bucy, 
atm Atty., Department of Agriculture, both of Washington, D. C., for 
em respondent. 
Lip. Before Macruper, Manonry, and Woopsury, Circuit Judges. 
im Manoney, Circuit Judge. 
| as Petitioners seek review of an order of the Secretary of Agricul- 
11, ture (actually the Assistant Secretary) suspending a registration of 
8. Nichols & Company, a partnership, as commission merchant under 
out the provisions of the Commodity Exchange Act, 49 Stat. 1491, 7 
les. U.S.C.A. § 1 e¢ seq., hereinafter called the Act. The order was stayed 
of pending the outcome of this appeal. 
Tee On February 14, 1941, the Assistant Secretary of Agriculture under 
| to the authority of the Act issued a complaint against Nichols & Com- 
sive pany, Inc., hereinafter called the corporation, and against Nichols & 
the Company, hereinafter called the partnership, both of Boston, Massa- 
chusetts. 
| in The corporation since its organization has engaged in the mer- 
e is chandising of wool, both grease wool and wool tops. It trades in 
ion. wool top futures under the rules of the Wool Associates of the New 


York Cotton Exchange, Inc. J. H. Nichols, A. O. Wellman and 
R. P. Hackett owned all of the capital stock of Nichols & Company, 


iber 

Inc., for themselves or as trustees for members of their families, 

except for one share issued to W. B. Southworth in April, 1940. The 
‘ partnership was formed in 1935, at which time the only partners 

were Nichols, Wellman and Hackett. In February, 1937, W. B. 
tute Southworth was made a partner and in July, 1938, J. Harvey Wells 
dos became a partner. The partnership has been since July, 1937, regis- 
ora- tered as a futures commission merchant with the Secretary of Agri- 
tab- culture under the Commodity Exchange Act. 

The complaint charged that the partnership was an instrumen- 

ary , cae 

tality of the corporation and in conducting its business acted as agent 
cul- : : ‘ : 
ae for the corporation; that the corporation during the month of Oc- 
> . . . 
Act tober, 1940, by its operations in wool top futures contracts on the 
Ac : 


Wool Top Exchange attempted to manipulate and did manipulate 
the price of October, 1940, wool top futures; that the corporation 
ue of refused to grant access to certain of its records relating to purchases, 
as well as holdings, of spot wool and wool top futures, in order that 
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the Commodity Exchange Commission might obtain necessary in- 
formation to verify the correctness of the corporation’s report indi- 
cating a hedging position, and might determine the relationship 
between its operations in wool top futures and spot wool; that the 
corporation by and through the means of the partnership on numer- 
ous occasions during the year 1940 became buyer with respect to 
selling orders of customers and became seller with respect to buy- 
ing orders of customers in violation of Section 4b(D) of the Act; 
that the partnership engaged in the business of filling orders for 
-wool top futures transactions received from customers by off-setting 
such orders against orders of other customers on numerous occasions 
in violation of the Act and the Regulations pursuant thereto; and 
that the partnership engaged in the practice of adjusting funds in 
segregation for customers to the exact amount of the net equities as 
computed daily, no consideration being given to the accounts in 
deficit, resulting in the firm being under-segregated during the month 
of October, 1940, and that the firm by this practice used the funds 
of wool top futures customers to margin the trades of other cus- 
tomers, all in violation of the Act. 

A hearing on these matters was had before a Referee. He found 
that the corporation refused access to records required to be kept 
open, in violation of Section 4i of the Act; that through its agent, the 
partnership, the corporation took the other side of customers’ trades 
in violation of 4b (D) of the Act, and that the partnership, an agent 
for whose acts the corporation is responsible, under Section 2a of the 
Act, off-set orders of some customers against orders of other cus- 
tomers, in violation of Section 4b(D) of the Act. The Referee did 
not find the corporation guilty of manipulating or attempting to 
manipulate the market nor did he find the partnership guilty of 
being under-segregated. The Secretary of Agriculture adopted sub- 
stantially the conclusions of the Referee and ordered that the regis- 
tration of the partnership as a futures commission merchant be sus- 
pended for a period of ninety days. 

It is to be observed from the conclusions of the Referee and Sec- 
retary of Agriculture that the corporation was found to have failed 
to grant access to the records, and that the corporation by means of 
its agent, the partnership, acted on the other side of trades without 
customers’ consent. We are thus presented with the question whether 
the Secretary of Agriculture was justified on the basis of the record 
to attribute the wrongs of the corporation to the partnership. If the 
Secretary of Agriculture is in error on this point, it becomes unnec- 
essary to consider these allegations separately. The Secretary of 
Agriculture in his findings of fact says: 
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“Nichols & Company is, and was in 1940, actually a part of, or 
agent of Nichols & Company, Inc.” 

And in his report states: 

“Tt was claimed that, since there is no expressed public policy 
against combining the business of a dealer and a futures commission 
merchant, there is no basis for disregarding the corporate entity and 
considering the partnership and corporation as one and the same, 
because no wrong is involved in considering them as separate entities. 
The law with respect to piercing the corporate veil does not require 
that we shut our eyes to the true facts of this case. No form of or- 
ganization can obscure the fact that there is, in truth, just one busi- 
ness here.” 

In the oral argument before us petitioners contended that the Act 
which provides that “the findings of the Secretary of Agriculture as 
to the facts, if supported by the weight of evidence, shall in like 
manner be conclusive” (42 Stat. 1002, Ch. 369, § 6b, 7 U.S.C.A. § 9) 
gives us authority to consider the evidence de novo to determine for 
ourselves questions of fact. Counsel for the respondent in the oral 
argument contended that the term “weight of evidence” as used in 
the statute means “substantial evidence”. The phrase “the findings 
* * * if supported by * * * evidence shall * * * be conclusive” 
when found in statutes dealing with administrative agencies, has 
been held to mean that the facts shall be conclusive when supported 
by “substantial evidence” and that the courts are not to reweigh the 
evidence or to draw inferences from the subsidiary facts. 

The argument of petitioners in this case has plausibility in that 
Congress has definitely used the words “weight of evidence” in con- 
tradistinction to such terms as “evidence” and “substantial evidence”. 
We need not consider the merits of the relative positions because we 
believe that the Secretary of Agriculture was in error as a matter of 
law in treating the partnership and the corporation as one and the 
same business. 

The funds required for the organization of the partnership were 
loaned to it by the corporation. It was formed for the purpose of 
executing the corporation’s futures orders more easily than by put- 
ting them through outside brokers and for giving the corporation 
an opportunity to gain experience in handling futures. Until Sep- 
tember, 1940, the corporation regularly loaned sums to the partner- 


1National Labor Relations Act, 49 Stat. 453, § 10(e), Ch. 372, 29 U.S.C.A. § 160(e) ; Con- 
solidated Edison Co. v. N. L. R. B., 305 U.S. 197, 229, 59 S.Ct. 206, 83 L.Ed. 126; N. L. R. B. 
v. Waterman S. S. Co., 309 U.S. 206, 208, 60 S.Ct. 493, 84 L.Ed. 704; Federal Trade Commis- 
sion Act, 38 Stat. 720, Ch. 311, § 5, 15 U.S.C.A. § 45(c) ; Kidder Oil Co. v. Federal Trade 
Comm., 7 Cir., 117 F. 2d 892, 894; Federal Trade Comm. v. Pacific States Paper Trade Ass’n, 
273 U.S. 52, 68, 47 S.Ct. 255, 71 L.Ed. 534. It is to be noted that no distinction is made be- 
tween the terms “evidence” and ‘“‘substantial evidence” in the statutes. See Securities Ex- 
change Act of 1934, 48 Stat. 901, 15 U.S.C.A. § 78y in which the phrase “substantial evi- 
dence” is used. See Wright v. Securities and Exchange Comm., 2 Cir., 1940, 112 F.2d 89, 94. 
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ship, the balance at times exceeding $300,000. From the time of its 
Wellman, Nichols and Hackett in the exact ratio to the percentage 
of the corporate stock owned by them and their families, All partner- 
ship profits were so distributed until Southworth and Wells became 
partners, after which time all except the portions going to South- 
worth and Wells were so distributed. Prior to 1937, the partnership 
executed orders only for the corporation. On January 1, 1937, a 
separate office was opened for the partnership. This office is in a 
room in one corner of the office building floor occupied by the cor- 
poration and is referred to as the “Futures Room”. The passageway 
between it and the corporation space is kept open. Upon Mr. South- 
worth’s affiliation with the partnership, he was placed in charge of 
the futures business. He received 10% of the profits though’ he 
put up no capital. In 1989 and 1940 he allowed his share of the 
profits to accumulate as capital. He became a member of the Wool 
Top Exchange in September, 1937, and conferred the privilege of 
membership rates upon the corporation, entitling it to reduced com- 
mission rates on its futures trades instead of the full charges which 
it had been paying. For this he was made Assistant Treasurer of 
the corporation on August 4, 1938, but little of his time was devoted 
to the work of the corporation. Mr. Wells put in no capital but 
was entitled to 5% of the partnership profits with a minimum sum 
guaranteed. He is not an officer of the corporation and has no au- 
thority to trade for it except as orders are transmitted to him. By 
the end of 1940 the partnership had about 200 futures customers, It 
pays its own office rent, has its own telephone and maintains separate 
books. The employees who work for the partnership are not the 
same ones who are employed by the corporation and they receive their 
salaries from the funds of the partnership. In 1940 it executed 2,195 
orders for the corporation and 10,190 orders for others. It has offices 
in New York and Philadelphia in which the corporation transacts 
no business, 

It seems clear from the facts that Nichols, Hackett and Wellman 
are in control of the corporation and are equally in control of the 
partnership despite the fact that Southworth and Wells have some 
interest in it. 

[1-7] The problem before us is not unlike that faced by courts on 
numerous occasions in cases involving the question of the responsi- 
bility of a parent corporation for the acts of its subsidiary. Here a 
corporation and partnership are involved and instead of placing re- 
sponsibility upon the parent, there is an attempt to attribute the 
wrong of the parent to the subsidiary. With these differences the 
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question seems to be the same. There is, of course, nothing wrong, 
immoral or fraudulent in the establishment of a corporation and a 
partnership by the same persons; nor will the courts look behind the 
formal separateness of two businesses unless there are compelling 
reasons to do so, such as the commission of fraud or the evasion of 
statutory obligations. The underlying tests for determining whether 
a court will “lift the corporate veil” as it is sometimes expressed, has 
many times been stated. As was well said in Ow! Fumigating Corp. 
v. California Cyanide Co., 3 Cir., 1929, 30 F. 2d 812, 813: 

“The law which it invoked and applied to the facts is familiar and 
not open to dispute. It consists of rules which from the nature of 
the questions to which they apply are in the abstract, and are mainly 
negative in character. For instance, these rules declare that simi- 
larity or identity of corporate names does not alone disturb or bring 
together distinct corporate entities; that ownership of capital stock 
of one corporation by another does not alone create identity of in- 
terests or the relation of principal and agent between the two; that 
identity of officers does not alone establish identity of corporations 
and make one liable for the torts of the other; that the mere loan 
of money even in large amounts by one corporation to another does 
not alone make the borrower the agent of the lender or make the 
lender liable for the acts of the borrower; that participation by the 
lender in the management of the borrower’s business for the purpose 
of protecting its debts does not make the lender liable for the bor- 
rower’s debts. When, as against the general rule that two separately 
incorporated companies are separate and distinct entities, it is 
charged that one is a mere agency or department of the other and 
is used as an instrumentality to perpetrate fraud, justify wrong, 
avoid litigation or render it more difficult, or generally to escape 
liability for what are in substance its own acts, courts will put aside 
the screen and, looking upon the situation through the group of nega- 
tive rules, determine affirmatively the truth and place responsibility 
where it actually belongs.” 

The fact that in the case at bar there is an identity of individuals 
who control the corporation and the partnership; that the offices of 
the partnership and corporation are on the same floor; that the cor- 
poration has granted loans to the partnership and that the partner- 
ship handled the corporation’s futures business are not sufficient 
under the cases to warrant the ultimate conclusion of the Secretary 
of Agriculture that the partnership is merely a part of the corpora- 
tion. Here the corporation is engaged in the manufacture of wool 
tops and trades on the market in wool top futures, The partnership 
is a commission merchant, whose business is not devoted entirely to 
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the interest of the corporation. In fact, as we have pointed out, the 
major portion of its business is done with others than the corpora- 
tion. The record is clear that the partnership carries on a substan- 
tial business in its own right as a separate and distinct entity. 

The corporation admittedly did not become a futures commission 
merchant. Instead, its three controlling stockholders with two other 
individuals formed a partnership to engage in a general business as 
futures commission merchant. This is not the same thing, legally 
or factually, as if the corporation had become a futures commission 
merchant. The five partners engaged in this business (entirely dis- 
tinct from the business of the corporation) on their own responsi- 
bility and at the risk of their personal fortunes, and the corporation 
had no interest in the commissions earned by the partnership as a 
futures commission merchant. 

The respondent cites cases in which the courts look behind the 
formal corporate set up but these cases are clearly distinguishable 
and in no way support its contention. 

United States vy. Milwaukee Refrigerator Transit Company, C. C.., 
142 F. 247, is a case in which a bill in equity was brought seeking 
an injunction to prevent the alleged payment of rebates on freight. 
The action was under the Elkins Act, 37 Stat. 847, Ch. 708, 49 
U.S.C.A. § 41 et seg. The defense as outlined in the demurrers stated 
that it appeared on the face of the bill that the alleged rebates were 
not paid back to the shipper, the Pabst Brewing Company, but to 
the Refrigerator Transit Company, and in substance and effect were 
merely payment to a soliciting agent (the Transit Company) of a 
commission and was thus no violation of the Act. The bill charged 
that the Transit Company was a dummy corporation and was formed 
for the express purpose of securing rebates for the Brewing Com- 
pany, which was charged with being in control of the Transit Com- 
pany; that the rebates were accepted under the guise of commis- 
sions; that the Transit Company solicited business from no others; 
and that the Transit Company was created for the purpose of evad- 
ing the Elkins Act. Defendant’s demurrers were overruled because, 
as the court said, 142 I’. at page 252: 

“The allegations seem to me sufficient to call for plea or answer, 
so far as the question now under consideration is concerned.” 

On the basis of the bill, the court very properly stated (142 F. at 
pages 255, 256) : 

“Applying the rule here laid down to the circumstances shown to 
surround the brewing company and transit company, can it be 
doubted that there really is, in substance and effect, an identity of 
interest, or that the brewing company, considered as an association 
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of individuals, really owns and fully controls the transit company ? 
Or that the payment of the eighth or tenth of the rate is in reality, 
and in some form, a payment to, or for the benefit of, the shipper? 
I think sufficient is alleged to show this.” 

In United States vy. Lehigh Valley Railroad Company, 220 U.S. 
257, 31 S.Ct. 387, 55 L.Ed. 458, the court found that the allegation 
of the amended bill showed the existence of control and domination 
by the parent over the subsidiary to such an extent that the subsidi- 
ary was a mere department of the parent and that control and domi- 
nation were sufficient to bring the parent within the prohibition of 
the commodities clause of the Hepburn Act, 34 Stat. 584. It con- 
cluded that the amended bill should have been allowed and thus 
reversed the lower court. 

Finally, Zaylor v. Standard Gas & Electrie Company, 306 U.S. 
307, 618, 59 S.Ct. 548, 83 L.Ed. 669, was a case involving the issue 
whether the district court abused its discretion in approving the 
compromise of the claim of the parent against the subsidiary and a 
plan of reorganization based upon the compromise, in proceedings 
under 77B of the Bankruptcy Act, 11 U.S.C.A. § 207. The court 
found that it would be unfair to the preferred stockholders to ap- 
prove the compromise plan and stated (306 U.S. at page 320, 59 
S.Ct. at page 549) : 

“Tt is impossible within the compass of this opinion to detail the 
numerous other transactions evidenced by the books of the two com- 
panies many of which were to the benefit of Standard and to the 
detriment of Deep Rock. All of them were accomplished through 
the complete control and domination of Standard and without the 
participation of the preferred stockholders who had no voice or vote 
in the management of Deep Rock’s affairs.” 

[8] It is readily observed from the first two cases cited that the 
single purpose of the subsidiary corporation was the violation of a 
statute, and in the Taylor case, supra, the corporation was dominated 
to the detriment of third persons. There is no doubt that courts will 
look to the substance of ownership and control when there is evidence 
that the subsidiary corporation was created for the express purpose 
of violating the provisions of a statute. 

In E. Albrecht & Son, Inc. v. Landy, 8 Cir., 1940, 114 F.2d 202, 
the court found that a selling corporation was a mere blind for the 
purpose of evading a manufacturer’s excise tax. It was admitted 
that the selling corporation was created because of the imminence 
of the passage of the tax. The court said (114 F.2d at page 204) : 

“Although a parent corporation and its wholly-owned subsidiary 
may for certain purposes and under proper circumstances be treated 
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as separate entities, the finding of the trial court that the Selling 
Company was merely the adjunct and instrumentality of the Manu- 
facturing Company, organized in an attempt to avoid the excise tax 
applicable to manufacturers, is amply supported by the foregoing 
facts. The conclusion reached by the trial court that under such 
circumstances the parent corporation will not be permitted to use 
its subsidiary as a device by which it may evade its responsibilities, 
is the well-established rule.” 

[9] It is equally true that courts will prevent a parent corpora- 
tion from proving its claim against a bankrupt subsidiary on a parity 
with other creditors when there is evidence that the parent corpora- 
tion has dominated the subsidiary to the injury of third persons, or 
has used the subsidiary for fraudulent purposes of its own. Stone v. 
Eacho, 4 Cir., 1942, 127 F.2d 284; Henry v. Dolley, 10 Cir., 1938, 99 
F.2d 94; Centmont Corporation v. Marsch, 1 Cir., 1933, 68 F.2d 460. 
The courts will not destroy the corporate entity merely because there 
is an identity of control in the parent and subsidiary corporations. 
Majestic Co. v. Orpheum Circuit, Inc., 8 Cir., 1927, 21 F.2d 720; 
In re Watertown Paper Co., 2 Cir., 169 F. 252. 


The facts before us do not present a case of statutory evasion nor 
was it alleged that the partnership was created for any fraudulent 
purpose of the corporation or that injury has resulted to third per- 
sons as a result of its formation. In fact the reports of the Referee 
and Secretary of Agriculture do not even make such a suggestion by 
implication. 


[10] It may be that for certain purposes a parent and subsidiary 
may be treated as separate entities and yet a court would be justified 
in looking behind the corporate set up to determine whether for the 
purpose of administering and enforcing a statute involving a public 
purpose, it is necessary to treat both the corporation and the sub- 
sidiary as one. But even in such cases the courts are hesitant to de- 
stroy the corporate separateness of the parent and subsidiary when 
there is no evidence of evasion or where it is clear that both the parent 
and subsidiary have a legitimate separate existence. Press Co., Inc. 
v. National Labor Relations Board, 1940, 73 App.D.C. 108, 118 F.2d 
937, certiorari denied 313 U.S. 595, 61 S.Ct. 1118, 85 L.Ed. 1548: 
Gerdert et al. v. Certified Poultry & Egq Co., D.C., 38 F.Supp. 964. 

[11] In the case before us the Secretary of Agriculture had au- 
thority to proceed against the corporation and partnership for their 
separate violations. The Act is comprehensive and covers completely 
the activities of both businesses. On the basis of what we have said 
we conclude that the Secretary of Agriculture was in error in treat- 
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ing the partnership as an instrumentality or adjunct of the corpora- 
tion. 

The consequence of our holding is that the Secretary of Agricul- 
ture may not attribute a corporate wrong to the partnership. The 
corporation’s failure to grant access to certain of its records, assum- 
ing without deciding that the Secretary of Agriculture is correct in 
this finding, cannot be the basis for the punishment of the partner- 
ship. It follows also that insofar as the Secretary of Agriculture 
sought to punish the partnership for the corporation’s alleged acting 
on the other side of customers’ trades without their consent, he was 
clearly in error. 

[12] The respondent contends that without disregarding the sep- 
arate entities of the corporation and the-partnership, the partnership 
may be punished under Section 2a for a violation of that part of Sec- 
tion 4b(D) which prohibits a member of a contract market from act- 
ing on the other side of customers’ trades without their consent. 
Section 2a provides: 

“For the purpose of this chapter the act, omission, or failure of any 
official, agent, or other person acting for any individual, association, 
partnership, corporation, or trust within the scope of his employ- 
ment or office shall be deemed the act, omission, or failure of such 
individual, association, partnership, corporation. or trust, as well as 
of such official, agent, or other person.” 7 U.S.C.A. § 4. 

Assuming, without deciding, that the corporation was a “member 
of a contract market” and, as such, violated this part of Section 
4b(D), the partnership, as agent for the corporation, would be 
equally responsible for such violation, and thus the Secretary of 
Agriculture could have punished both the partnership and the cor- 
poration for this violation. The complaint, however. does not charge 
the partnership with violating that part of Section 4b(D) now un- 
der consideration. The punishment of the partnership for this wrong 
is based upon the erroneous theory that the partnership is ar ad- 
junct or instrumentality of the corporation. On the basis of the com- 
plaint we do not see how the partnership can be held for a violation 
of this part of Section 4b(D) when it has never been charged with 
such violation. 

[13] The partnership in the complaint is charged with violating 
that part of Section 4b(D) which reads: 

“Tt shall be unlawful for any member of a contract marke 
to bucket such order, or to fill such order by offset against the order 
or orders of any other person * * *.” 

The pertinent facts as regards this allegation are as follows: The 
partnership often had in its hands simultaneously an order from one 
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customer to buy futures and an order from another customer to sell 
futures, at the same price. The practice of the partnership was to 
give one side of the trade to another broker. The partnership thus 
executed both sides of the trade using two brokers, but every such 
trade was made by outcry in the ring and the two brokers who had 
the partnership orders to purchase and sell did not always make the 
trade with each other. Wells, who acted as the broker for the part- 
nership upon the Exchange, did not consider this offsetting and 
the evidence shows that a good many other brokers, including the 
President and other responsible officials of the Exchange, participated 
in this practice. The petitioners contend that the statute was aimed 
at bucketing only and that as long as the trades were made on the 
floor of the Exchange, it was not a violation of the Act. We dis- 
agree. It is our opinion that the term “off-setting” has a broader 
signification than bucketing, and that the setting off of orders in the 
ring or in a broker’s office is proscribed under the Act. 

The Secretary of Agriculture has authority under the Act (Ch. 369, 
§ 8a, as added by Ch. 545, 49 Stat. 1500, § 10, 7 U.S.C.A. § 12a) “to 
make and promulgate such rules and regulations as, in the judgment 
of the Secretary of Agriculture, are reasonably necessary to effec- 
tuate any of the provisions or to accomplish any of the purposes of 
this chapter”. Under the authority granted to him the Secretary pro- 
mulgated the following regulation : 

“Sec. 1.39. A member of a contract market who shall have at the 
same time both buying and selling orders from different principals 
for the same commodity for future delivery, in the same delivery 
month, may execute such orders for and directly between such princi- 
pals at the market price, if (a) such orders are first offered openly and 
competitively in the trading pit or ring in accordance with the writ- 
ten rules of a contract market, applying in such cases, and failing of 
acceptance, are executed in the presence of an official representative 
of such contract market appointed to observe such transactions, * * *” 

[14,15] The regulation which seeks to effectuate the Congressional 
purpose is reasonable and within the Secretary’s power. It allows 
the matching of orders in accordance with a clearly defined procedure 
and prohibits the practice of using friendly brokers for the purpose 
of off-setting simultaneously buying and selling orders. The Secre- 
tary has made it clear in Section 1.39(d) of the regulation that what 
is permitted shall not be deemed off-setting. The practice pursued 
by the partnership was a violation of the statute and was, of course, 
also a violation of the regulation. 

[16] The petitioners contend that even if this is so nevertheless it 
was a common practice on the Exchange and was done with the 
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knowledge and approval of a subordinate officer in charge of the New 
York office of the Commodity Exchange Administration. In its brief 
the respondent does not deny this. From our reading of the record, 
however, it is not clear whether this official merely gave his approval 
to the practice of acting on the other side of customers’ trades without 
consent or whether he intended to include in his advice the practice 
of off-setting as well. We assume, however, that the petitioners are 
correct in their interpretation of the facts. The regulation in this 
case, however, is abundantly clear and there is no justification for its 
violation. The official had no authority to waive the requirements of 
a regulation and, therefore, his action could not estop the respondent. 
See United States vy. Globe Indemnity Co., 2 Cir., 1988, 94 F.2d 576, 
578, certiorari denied 304 U.S. 575, 58 S.Ct. 1047, 82 L.Ed. 1538; 
Securities and Kuchange Commission vy. Torr, D.C., 22 F.Supp. 602, 
612. 

The case of Bartos vy. United States District Court for District of 
Nebrasha, 8 Cir., 1927, 19 F.2d 722, does not support petitioners’ con- 
tention. In that case an attorney was disbarred by the District Court 
for making beer in his home for the use of himself and family. 15 
F.2d 138. The lower court was of the opinion that the offense in- 
volved moral turpitude and was a violation of his oath to support the 
Constitution and the laws of the United States. The Circuit Court, 
speaking through Judge Lewis, considered that the evidence was 
wholly insufficient to support either ground. In the concurring opin- 
ion of Judge Trieber, the statement is made that the District Court 
was in error since there was no evidence of an intentional violation 
of the law because some of the prohibition enforcement officers had 
publicly stated that the manufacture of beer for one’s own use was 
not an offense. The case is not authority for the proposition that 
the federal government cannot bring an action for a violation of a 
statute because of advice given by a subordinate officer. Nor is the 
case of Sorrells v. United States, 287 U.S. 435, 53 §.Ct. 210, 77 L.Ed. 
413, 86 A.L.R. 249, in point. The facts before us do not present a 
case of entrapment by government officials. 

The contention that a discretionary power should not be used to 
suspend a registrant when he accepted and acted upon an interpre- 
tation of the law given to him by an enforcement agent loses its 
force when considered in the light of the regulation which, as we 
have noted, explicitly prohibits the practice pursued by the partner- 
ship. At most this is a mitigating circumstance which may be con- 
sidered by the Secretary of Agriculture in exercising his discretionary 
power to suspend for a violation of the Act. 

[17] The petitioners assert finally that the power to revoke or sus- 
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pend a registration under the Act is not to be used to punish for past 
offenses but only to protect the public interest. We find no merit in 
petitioners’ position. The original Grain Futures Act, 42 Stat. 998, 
1002, § 6(b) provided that: 

“If the Secretary of Agriculture has reason to believe that any 
person is violating any of the provisions of this Act, * * * or of any 
of the rules or regulations made pursuant to its requirements, he may 
serve upon such person a complaint stating his charge in that respect, 
to which complaint shall be attached or contained therein a notice 
of hearing, specifying a day and place not less than three days after 
the service thereof, requiring such person to show cause why an order 
should not be made directing that all contract markets until further 
notice of the said commission refuse all trading privileges thereon to 
such person * * *,” 

In Wallace et al. v. Cutten, 298 U.S. 229, 56 S.Ct. 753, 80 L.Ed. 
1157, the court, in construing Section 6(b) of that Act held the lan- 
guage to be clear and thus concluded that only those violations which 
were being committed at the time of the complaint could be punished. 
The court stated that it could not enlarge upon its meaning and 
punish for past acts, as was the contention of the government. The 
Commodity Exchange Act which was passed in January, 1936, after 
the decision in Wallace v. Cutten, supra, included in Section 6b, 7 
U.S.C.A. § 9, the words “or has violated,” thus giving the Secretary 
of Agriculture the power to suspend for past violations. The lan- 
guage is clear and we see no justification for interpreting it in any 
other way. The Secretary has the power under the Act to suspend 
a person when he finds that a violation of any of the provisions of the 
Act or any of the regulations duly promulgated by him has been 
committed. We believe that suspension of a registrant is not pri- 
marily punishment for a past offense but is a necessary power granted 
to the Secretary of Agriculture to assure a proper adherence to the 
provisions of the Act. Cf. Wright v. Securities and Exchange Com- 
mission, 2 Cir., 1940, 112 F.2d 89, 94. 

[18] The Secretary of Agriculture suspended the partnership for 
three violations. We have found that he was in error in punishing 
the partnership for corporate wrongs. From his conclusions and 
order we do not know whether he would have suspended the partner- 
ship for ninety days if he had found it guilty only of off-setting, 
especially in view of the mitigating circumstances above mentioned. 

The order of the Secretary of Agriculture dated December 29, 1941, 
is set aside and the case is remanded to the Secretary for further 
proceedings not inconsistent with this opinion. 
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CONSENT ORDER 
Suspension of registration as floor broker_-------------------- 662 
REGISTRATION 
Suspension of, as floor broker— 
A registered floor broker having admitted taking the other 
side of his customers’ orders for cotton futures contracts 
on a contract market without their consent, and having 
consented to an order of suspension, a consent order is 
entered suspending his registration for ten days--_---~-- 662 
TAKING OTHER SIDE OF CUSTOMERS’ TRADE 
662 


I Ce aE a cn ms sop ins sae ad igen maps ke ean 


TRADING PRIVILEGES 


DentelcOl ROC MONON. ooo os cace cadena nena 662 


VIOLATION OF ACT 


Taking other side of customers’ trade__------__--- ae ee 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 


Engaging in business as dealer without registration___.------- 668 
Failing to furnish to consignors true written account of sale of 


HBGQtQQNs: 2 oo ccchnoncaccnneskaseesaesaes oh ti hata cea cea a 667 
Failing to obtain best market price for livestock_.---.-.------ 667 
Incorrectly reporting names of purchasers of livestock to con- 

REIN nt al Na at ec cignik chhtncli  eg neo 668 
Wiis et Fa eS CRUNIOR. 6 oe ce cei cod mun neommaereinn 668 
Selling livestock by market agency to itself and its employee__ 667 


Unfair Practice 

Respondent, a market agency, engaged in buying and selling 
livestock on commission, is ordered to cease and desist 
from using certain unjust, unfair, and discriminatory 
practices consisting of selling consigned hogs to a dealer 
without giving other buyers opportunity to bid on them, 
selling hogs so that dealer will get the profit from resales 
but consignor will bear the losses, failing to report to con- 
signors and to record the true facts concerning sales, but 
as respondent did not actually know of the violations 
when committed by its employee, and stopped them when 
brought to its attention, its registration is not suspended_ 670 

Violation of Act 

Respondent market agency and dealer having admitted its 
violations of the act, is ordered to cease and desist from 
selling consigned livestock to itself and to its émployee 
without notifying the consignors, selling to dealers not 
registered as such, furnishing clearing services without 
being registered, misapplying its tariff, and keeping inade- 
quate records, but since complainant did not recommend 
suspension of responent’s registration, and in view of 
prior orders, it seems unnecessary to suspend its regis- 
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ORDER 

sion and Modification of Prior Order 

e provisions of the order of August 5, 1943, which sus- 
pended to June 30, 1944, the rates and charges prescribed 
in the order of July 10, 1935, are hereby continued in effect 
to and including December 31, 1944, and are modified so 
as to permit the respondents to file quarterly reports 
upon the basis stated in the stipulation file June 30, 1944 


MENT” 
Modifying Definition of Term 


Provisions of prior order relating to the definition of ‘“con- 


signment,” as used by the market agencies at the St. Louis 
National Stock Yards in applying their rates and charges, 
modified, to the effect that cattle and calves are to be con- 
sidered separate species for the purpose of assessing tariff 
CGEOGS 5 ities et ee se eee eee 


CONTINUANCE 
Denial of reasonable request for, as constituting prejudicial error 


CONVICTIC 
Effect 


IN OF LARCENY 
of failure to show violation of act since conviction upon 


issuance of license 


CORPORATION 


Termi 
DISMISSA 
Compl 


nation of license by dissolution of 
L 
aint for Reparation 


Complaint seeking reparation in certain amount of money 


alleged to be the shortage in the proceeds received from 
sale of cattle by respondent for the account of complain- 
ant, dismissed, on the ground that complainant failed to 
show respondent did not render reasonable stockyard serv- 
ices, and because complainant failed to sustain the burden 
of proof as to the alleged shortage in proceeds 


Settlement Between Parties 
Since the parties have satisfactorily settled the claim in- 


volving reparation, and complainant released the respond- 
Onts. the COMmpInint Is: Gisminsed....... 4-2 eek e 


Meansonabie stockyard services ....--.-...--...<..55..0664--006 


DIVISION 


CHIEF 


Propriety of, to act as examiner 


EVIDENCE 


Conflicting testimony as to loss of animal 


Facts 


failing to show— 


respondent failed to render reasonable stockyard servy- 


Facts 


663:471; 
showing— 


ability of applicant for license to meet financial obligations 
Indefinite record concerning a fund as not constituting proper 
basis for decision 
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EXAMINER 
irreswiar substitution of ..<.cecscecdacse.cbesibei cs ee 
Proposed order of, for revocation of license not sustained__-_-_- 
Propriety of division: chief to-act ag... sane kek 
CRUE OO ic id ere tis ee Bice te path acaba es cea kta Resa 
Substitution of, by one who participated in proceeding in incon- 
sistent capacity as constituting violation of principle of 
segregation of prosecutive and judicial functions____--__--- 
FreED MARGINS 
Order Permitting Increase in 
Stipulation entered into by the parties to this proceeding 
relating to an increase in the margin between the actual 
cost and the selling price of feed and bedding furnished by 
respondent at its stockyard, approved____-__--__-,__-_- 
INDEFINITE RECORD 
Impropriety of Making Decision on 
No decision will be made concerning a fund where it is men- 
tioned only in papers filed after the time for submission of 
evidence had expired and the present record not contain- 
ing definite information relating thereto __-.__-_____- 
LICENSES 
Granting Application for 
An applicant for a license as live poultry dealer who meets 
the financial requirements of the act is not rendered unfit 
to engage in the business of buying and selling live poul- 
try in interstate commerce by reason of his conviction of 
larceny in 1941, where it is not shown at the hearing that 
he had otherwise violated the act or the regulations there- 
under since date of the conviction, and, therefore, his ap- 
plication for a tieenes( ia: :eratteds.c= 2s 22h ua el. 
Revocation and Termination of 
Where a licensee, a live poultry dealer, admitted that its 
financial condition and records are inadequate, such ad- 
mission authorizes the revocation of its license, but since 
it was allowed, without objection or qualification, to con- 
tradict its admissions, and since it dissolved as a corpora- 
tion, its license is held to have terminated upon dissolu- 
tion of the corporation, and its license shall be returned 
{Or CONCONMION) on cnccncnneccnanctienboneans ana ebamemiee 
Termination of, by dissolution of corporation_-.-------------- 
OFFICE OF PRICE ADMINISTRATION ' 
Notice of, that it does not intend to participate in matter___- 


ORAL ARGUMENT 
Denial of 
Where contentions of party requesting oral argument are sus- 
tained except concerning matter on which there is no 
record evidence, the argument can serve no good pur- 
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PREJUDICIAL ERROR 


A.D. 
No. 


Denial of reasonable request for continuance___.----.---_-_-__ 669 


REASONABLE STOCKYARD SERVICES 
Dismissal of Complaint 
Complaint dismissed on the ground that the complainant 
failed to show that the respondent stockyard company 
did not exercise reasonable care in unloading a truckload 
of hogs which resulted in an alleged loss of one hog, 
‘and, therefore, respondent is under no obligation to make 


SION TRINODTD orn oe ee 663 
Facts failing to show— 
responagent falied to Pender: 26.56 ul oe Sees eek. eee k le 663 


Facts showing— 
respondent did not fail to render 


REGISTRATION 
Suspended Suspension of 
Where a market agency, not registered as a dealer, has ad- 
mitted that it sold consigned livestock to itself and 
recorded and reported to consignors that it was sold to 
others, it is held, the market agency violated the act, 
and it is ordered that it cease and desist from such vio- 
lations, and it shall keep correct records, and its regis- 
tration is suspended but, because of the agreement of 
the parties, the suspension is held in abeyance__-_-_-_-- 668 
Where a market agency sold consigned livestock to itself and 
to an employee who was not registered as a dealer, and 
divided the profits of immediate resales between them- 
selves, without reporting the full situation to the con- 
signors, it is held, the market agency committed serious 
violations of the act, authorizing the suspension of its 
registration but, since the market agency acquiesced in 
the order suggested by the complainant and proposed by 
the examiner, the suspension is held in abeyance, and it 
is ordered that the market agency cease and desist from 
the commission of such violations, and it shall keep 
oorreet Seetis © 2clesis oh to eee ae ae 667 
Suspension of, when 20t) warranted: 13.2 .52..-. sess ass. ce 670 





SEGREGATION OF PROSECUTIVE AND JUDICIAL FUNCTIONS 
Effect of Violation of Principle of 

Where the complaint in a disciplinary proceeding has been 
dismissed because of an erroneous denial of respondent's 
request for continuance and because the examiner’s report 
had been issued by one who had participated in a prose- 
cutive capacity, but it appears that respondent was not 
substantially prejudiced by the denial of the continuance, 
the entire hearing need not be set aside, the order dis- 
missing the complaint is modified, the report by the un- 
qualified examiner is set aside, and it is directed that the 





Page 
489 


468 


479 


476 
485 







SU 


Si 


INDEX-DIGEST OF AGRICULTURE DECISIONS 


JUNE 1944 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


matter be referred to a qualified examiner, the respondent 
be notified, and the new examiner issue a report to be 
served in accordance with the rules of practice 


SUPPLEMENTAL CONSENT ORDER 
Extension of Provisions of Prior Order 

Provisions of prior order of December 13, 1941, affecting rates 
charged by respondent market agency are hereby con- 
tinued in effect to and including June 30, 1945, subject 
to all terms and conditions of such order and of the stipu- 
lation 

Suspension provisions of prior orders entered in this docket 
relative to rates and charges of respondent market agen- 
cies extended and continued in effect to and including 
December 31, 1944 

Suspension provisions of prior orders entered in this docket 
relative to rates and charges of respondent market agen- 
cies extended and continued in effect to and including 
July 31, 1944 

Upon recommendation of the Office of Distribution the pro- 
visions of prior orders presently effective in this docket 
relating to rates and charges are extended and continued 
to and including December 31, 1944, as requested by 
petitioning market agencies 

SUPPLEMENTAL ORDER 
Extension of Provisions of Prior Orders 

Suspension provisions of prior orders entered in this docket 
relative to rates and charges of respondent market agen- 
cies extended and continued to and including December 
31, 1944, provided that respondent shall file delinquent re- 
ports by September 1, 1944, and in the event of any 
failure to do so, the period of suspension of the prior 
orders shall expire on September 1, 1944 


SUSPENDED SUSPENSION OF REGISTRATION 
Not Favored 

A suspended suspension of registration should be used only 
in exceptional cases, as where the violations and cir- 
cumstances surrounding them do not warrant an effective 
suspension, when only a cease and desist order should be 
entered, but flagrant violations of the act ordinarily re- 
quire an effective suspension of registration 

A suspended suspension of registration should be used only 
in exceptional cases as where violations are not sérious, 
or other considerations are recommended against effective 
suspension of registration, when a cease and desist order, 
and the penalties which the courts will assess for viola- 
tions of such order, should be sufficient, but flagrant 
violations of the act ordinarily require an effective sus- 
pension of registration 
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A.D. 
No. 


UNFAIR PRACTICE 
Failing to report to consignors, and to keep records showing 
true facts concerning sales of consigned hogs 67 
Selling consigned hogs to dealer under conditions that profit 
from resale will go to dealer, but losses on resale will be 
PIOUS, OOMARROT. oo nt ec een oe ein < 
Selling consigned hogs to dealer without allowing other buyers 
to bid 
VIOLATION OF ACT 
Becoming purchaser of livestock received for sale on commis- 
sion without disclosing fact to consignors__--..-__--------- 668 
Falsely reporting sales to consignors 667 
Furnishing clearing services without registering to do so 678 
Keeping inadequate records 678 
Keeping part of profits resulting from prohibited activities__-__ 667 
Making false entries in records 668 
Misapplying tariff 678 
Purchasing livestock for own account without having reg- 
istered as dealer 668 
Selling livestock by market agency to itself and to its em- 
ployee 667:000; 678 
Selling to dealers not registered 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AMERICAN NATIONAL COOPERATIVE EXCHANGE, INC. 
Facts showing— 
exchange as broker notwithstanding statement on its letter- 
head that it is terminal sales agent for complainant 
CONTRACTS 
Substantial compliance with place of shipment provisions_-_-_-_- 681 


DAMAGES 
Measure of, based on— 
SUN I hi 681 
DISMISSAL 
Consent of Parties 
Since there has been a settlement of the reparation award 
issued, by consent of the parties, this proceeding, in- 
cluding respondent’s petition for reconsideration and re- 
hearing, is dismissed 
Payment in Full 
Motion of the Fruit and Vegetable Branch, Office of Distribu- 
tion, to dismiss complaint for the reason that the respond- 
ent has paid in full the amount due complainant, granted 
Want of Suitable Shipping Condition 
Where complainant sold to respondent, through a broker, a 
carload of grade U. S. No. 1 apples while load was in 
transit, at a price f.o.b. shipping point, and it was diverted 
to another point, and during transit defects of 2% decay, 
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6% bruises, and 10% stem punctures developed, it is held 
that the additional defects were condition defects, as dis- 
tinguished under the U. S. standards for apples from 
permanent defects which affected their grade, and having 
occurred within the five-day transit period were abnormal, 
and, therefore, respondent’s rejection of the apples was 
not in violation of the act, and the complaint should be 
dismissed 
FACTORS 
Broker’s authority to issue memorandum of sale 
JURISDICTION OF SECRETARY 
Power of Secretary under act to require payment for commodity 
purchased 
LEGISLATIVE HISTORY 
Amendment of Section 2, paragraph (4) of act 
LICENSES 
Probationary Suspension of 
Probationary suspension of respondent's license ordered on 
the ground that the respondent violated the act by failing 
to keep records fully and correctly disclosing all trans- 
actions involved in its business 
Probationary suspension of respondent’s license ordered on 
the ground that respondent violated the act by making 
false statements for the purpose of delaying and ob- 
structing investigation with respect to complaints made 
under the act, and because respondent failed to keep 
proper records fully and correctly disclosing all trans- 
actions involved in its business of selling produce_--- 
Suspension Held in Abeyance 
Since respondent failed to keep records which fully and cor- 
rectly disclose all transactions involved in its business, 
its license is hereby suspended for a period of 90 days, 
such suspension, however, shall be held in abeyance but 
may become effective at any time by a supplemental order 
without further hearing, if the War Food Administrator 
finds within a period of three years from the date hereof 
that respondent has again violated the act 
PAYMENT 
Acceptance of promissory note considered merely as evidence 
of indebtedness, not as 
PLEADING 
Want of Suitable Shipping Condition 
Where respondent has not pleaded want of suitable shipping 
condition as a defense in its answer but the parties have 
argued the point fully, such defense will be considered 
as if it were pleaded 


PRINCIPAL AND AGENT 
Broker as agent of principal ~---------------- sic alata Bal ict 


A.D. 
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Promissory Notes 
Acceptance of, considered merely as evidence of indebtedness, 
ROG ORTON 0 et a eb ske cod cadudie SanbscedGeende 


RECONSIDERATION y 
Denial of Petition 
Respondent’s petition for reconsideration denied by decision 
after reconsideration on the ground that the record sup- 
ports the original order which is hereby reinstated, and 
Che rinr (Gtay OFGGr 28. 86t AENID. «6. cccwccsencceccce cans 


REPARATION 
Failure to Pay 
Where respondent sent a promissory note to complainant for 
two shipments of peaches which was accepted by com- 
plainant as evidence of the indebtedness and not as 
payment, and respondent in its answer alleged that its 
financial condition made it unable to pay the amount due, 
that failure to pay did not constitute a violation of the 
act, and that the Secretary is without jurisdiction to re- 
quire payment, it is held that (1) prior to the amendment 
of Section 2 (4) of the act on April 6, 1942, the words 
“to fail or refuse truly and correctly to account prompt- 
ly,” included the failure of a dealer to pay as well as the 
failure of a commission merchant to account and pay, 
(2) respondent’s failure to pay was in violation of the 
act, (3) the promissory note was evidence of respond- 
ent’s obligation but did not constitute payment, and there- 
fore, (4) reparation should be awarded complainant for 
the full amount of the purchase price_---- ieee i 258 
Rejection of Shipment 
Where complainant sold cantaloupes to respondent on the 
basis of a price f.o.b. acceptance final and substantially 
complied with the contract of purchase and sale and re- 
spondent rejected them without reasonable cause, repara- 
tion is awarded complainant for damages in amount be- 
tween the difference of the purchase price and the net 
proceeds realized from the resale of the produce___------ 


REPARAYION FOR— 
NIN Dg ool cn a ns is RR es i Sn esti aia 
POICCLION “OF BRIPMONE: [ook J eset ten Son eek oes 
SALES 
Mect. of fatlure to object to terms of... ....-..<..occ-sscsesncs. 
STATUTE OF FRAUDS 
Broker’s Memorandum of Sale 
Where broker is authorized to negotiate a sale of produce 
between seller and buyer, he also has the authority, as 
broker, to issue a Memorandum of sale so as to make the 
contract enforceable under the statute of frauds, and 
where the buyer is furnished with a copy of the broker’s 
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memorandum of sale and fails to make promptly objection ‘,° page 


to the terms expressed therein, it will be assumed that the 
terms of the sale have been correctly stated 681:506; 682 611 


STAY ORDER 
Prior Order Stayed Pending Decision for Reconsideration 
Prior order in this proceeding dismissing complaint stayed 
to provide sufficient time for decision on respondent's 
petition for reconsideration 


VIOLATION OF AcT 
Failure to keep records fully disclosing all transactions__---__-- 687 
Failure to Pay— 
WINCROGO: TING Socsising mee cdumeewener cane namie oun eae ae 685 
Making false and incorrect records and statements______-____-_ 687 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
Purpose and intent of, 127 F. 2d 920 
CO-OPERATIVE ASSOCIATIONS 
Handler of Milk, Who is 
Where a corporate handler of milk formed a co-operative associa- 
tion in furtherance of a scheme to show that they were pro- 
ducers, and therefore not subject to regulation under milk 
marketing order of the act, took title to cattle of milk pro- 
ducers, paying therefor partly by mortgage and partly by 
issuance of stock, without change in conduct of the business 
by either producers or handler, it is held that the corporate 
handler did not become a producer, and should comply with 
the milk marketing order as a handler, 38 F. Supp. 508__-- 
Where officers and stockholders of a corporation engaged in 
handling milk formed a co-operative association in further- 
ance of a scheme to show that they were producers, and 
therefore not subject to regulation under milk marketing 
order of the act, took over the business of the pre-existing 
corporation, and took cattle from farmers, paying therefor 
partly by mortgage and partly by issuance of stock, without 
taking possession of the cattle and without change in con- 
duct of the business, it is held that the corporate handler did 
not become a producer so as to avoid making payments into 
the equalization pool under milk marketing order, 127 F. 
PO SURO os ok hoa deo oe aut oee pn aoe ee eee onweeoes ss 
Immunity from Prosecution under Federal Anti-Trust Laws 
While dairymen may join together to form a co-operative associa- 
tion for the purpose of collectively processing and marketing 
milk which they produce, the mere naming an association a 
co-operative cannot affect its real character so as to avail itself 
of the immunity from prosecution under federal anti-trust 
laws guaranteed by the Capper-Volstead Act, 38 F. Supp. 508_- 
CORPORATIONS 
Compliance by pre-existing corporation with milk marketing order, 
127 F. 2d 920 
Compliance by stockholders and officers of pre-existing corporation 
with milk marketing order, 127 F. 2d 920 
INJUNCTION 
Limitation as to Acts or Omissions 
Permanent injunction limited to specific acts or omissions by 
which defendants have not been in compliance with act, 38 F. 


Supp. 508 


COMMODITY EXCHANGE ACT 
“BUCKETING” 
Term distinguished from term “offsetting’’ as used in act, 131 F. 
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CORPORATIONS 
Disregarding separate entities of, when permissible, 131 F. 2d 651__~- 
Responsibility of parent corporation for acts of its subsidiary, 131 
F. 2d 651 
ESTOPPEL 
Violation of act with approval of subordinate officer might possibly 
be considered as mitigating circumstance but cannot estop Secre- 
tary from proceeding against violator, 131 F. 2d 651 
“OFFSETTING” 
Term distinguished from term “bucketing” as used in act, 131 F. 
2d 651 
REGULATIONS 
Reasonableness of, promulgated by Secretary. under authority of act, 
131 F. 2d 651 
VIOLATION OF ACT 
Effect of Failure to Charge Partnership as Separate Entity of Cor- 
poration with 
Where complaint did not charge the partnership with violation of 
the statute by acting on other side of customers’ trades, without 
their consent, and the punishment of the partnership for this 
violation is based upon the erroneous conclusion that the part- 
nership is an instrumentality of the corporation, the case is 


remanded to the Secretary for further proceeding to establish 
the guilt or innocence of the partnership, 131 F. 2d 651 


WorDS AND PHRASES 
Bucketing, 131 F. 2d 651 
Offsetting, 131 F. 2d 651 








